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ECOLOGIZATION OF THE ORIGIN OF THE OWNERSHIP RIGHT
ON THE OBJECTS OF FAUNA IN THE AQUACULTURE AREA

ANATOLIY GETMAN, VOLODYMYR SHEKHOVTSOV

Abstract. The authors of the article have studied theoretical and practical problems of delimitation
of the ownership right to the objects of aquaculture and the fauna objects in the context of
determining the grounds for the emergence of property right. The mechanisms of resolving
disputes concerning the belonging of the fauna objects that are located in a water object together
with the objects of aquaculture have been offered. The authors have developed propositions for
making amendments and alterations to the current legislation.

Keywords: use of natural resources, aquiculture, objects of fauna, objects of aquiculture, property
right on the objects of fauna.

1. INTRODUCTION

Public relations in regard to the protection and use of natural objects have been regulated by the
norms of environmental law. It has been emphasized in the legal literature that the current stage of the
development of environmental law is characterized by two opposite, but interconnected tendencies: on
the one hand, the termination of the expansive development of certain branches of environmental
legislation, ensuring their internal structuring and differentiation, and, on the other, — an adequate
response to the change of social and economic factors, the emergence of new objects of legal regulation
and factors affecting them, the realization of the objectives of environmental policy of different levels
(international, national, public, industrial) and orientation (internal or external). Considering this fact,
in the context of the tendency towards sustainability, environmental science can not help but respond
to modern challenges, by transforming in accordance with the needs of society and era, involving new
and emerging phenomena to the sphere of its influence [1, p. 105].

The modern development of the branches of the economy is characterized by a high degree of
dynamism and such a dynamics is not always positive with a tendency to increase. However, the state,
society and certain business entities make all necessary efforts to increase the socially useful result that
ultimately should be derived from one or another type of activities: an increase in production, a
decrease in the price of a unit of production, an increase in profits, creation of new jobs, etc. This is the
basis of the economic demands of society that must be satisfied.
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But along with economic requirements there are other needs of society and its individuals.
Spiritual, aesthetic, cultural, recreational and other needs are inherent to both an individual and a social
being. And these needs of one subject quite often go against the economic needs of another one. A
similar situation occurs in the field of aquaculture. On the one hand, there is, at a minimum, the need to
ensure the needs of the population of Ukraine in the consumption of fish products, as a maximum - to
increase the volume of production to create export potential. For this purpose, the procedure for the use
of existing reservoirs is regulated, the procedure of conducting this type of business is simplified, the
creation of new jobs is encouraged, etc. However, it is at the state level. At the level of a water facility,
the issue arises differently: can anyone fish for free or can an entrepreneur charge a fee for this? In
practice, the answer to this question depends on the definition of when and how the ownership right to
the objects of fauna can occur or transfer in case of the latter being in the reservoirs provided for
aquaculture.

Degree of the topic development. The research of the legal nature of the ownership right to natural
objects or its certain aspects was the scope of interest of the works of lawyers in the field of
environment as: V. I. Andreitsev, H. V. Anisimova, H. I. Baliuk, A. H. Bobkova, Yu. O. Vovk,
A.P.Getman, V. I. Hordieiev, I. I. Karakash, V. V. Kostytskyi, S. M. Kravchenko, P. F. Kulynych,
N. R. Malysheva, V. L. Muntian, V. V. Nosik, O. O. Pohribnoi, V. K. Popov, S. V. Razmietaiev,
B. H. Rozovskyi, A. K. Sokolova, P. V. Tykhyi, O. M. Tkachenko, V. S. Shakhov, Yu. S. Shemshuchenko,
V. V. Shekhovtsov, M. V. Shulha and others. But the issue of determining the basis for the origin of the
ownership right to the objects of fauna in the sphere of aquaculture remains unresolved.

2. ANALYSIS AND DISCUSSION

The key theoretical aspect in solving the issue of the origin of ownership right to the objects of
fauna, including in the field of aquaculture, is the fact what law doctrine is used to study this issue.
Scholars in the field of environmental law have already emphasized the negative tendencies of
“commoditization” of environmental and natural resource law [2; 3]. The urgent main short-term
problem of the state is to ensure economic growth. The regulatory base becomes only an instrument for
implementing such a state policy. Scholars within the law sphere, in turn, must develop propositions to
the law on the basis of the doctrinal approaches of each branch of law, which is one of the external
forms of consolidation of state policy.

Doctrinal approaches to the elaboration and further development of environmental law, through a
number of controversial issues in the field of environmental and natural resource law, are increasingly
interfered by scholars who study the issues of related branches of law. The feasibility of the existence of
environmental law as an independent branch is put in question; and the authors prove the need to
include an array of legal regulation of nature-oriented or natural resource legal relations, for example,
to administrative [4, c. 348] or commercial law [5 c. 58].

At the same time, it is necessary to pay attention to the fact that by defining the high level of
research within the various scientific specialties, while respecting scholars who formed their scientific
and methodological basis, it should be noted that the activity of specialists of a particular scientific
specialty affects the approaches in regard to solving scientific problems, demonstrating sometimes one-
sided approach. Taking this into account, attempts to enter environmental legal relations into the
system of administrative or civil or commercial law are prior doomed to failure that has already been
emphasized before [6, p. 100].

In our opinion, the issue of determining the ownership right to the objects of fauna, regardless of
their scope of use, should be considered from the standpoints of environmental law. Wild animals, in
all their biological diversity, irrespective of their place of residence and species characteristics, are an
integral part of the natural environment, a link of the food chain, the allocation of which is impossible
without causing harm to all other links. Ecologization of material production in the field of aquaculture
should be realized through scientifically grounded admissible inclusion of economic activity into
natural processes, and not vice versa — granting of “permission” to the elements of the environment to
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be present at the realization of the economic activity by a person. Moreover, the economic activity,
which includes some natural objects, should be made taking into account the requirements of the Art.
13 of the Constitution of Ukraine, which establishes the ownership right of Ukrainian people to natural
resources, as well as the right of everyone to use natural objects of property rights of the people in
accordance with the law.

Aquaculture in its legal nature should be considered as one of the types of special natural
management, and accordingly, to a certain extent, should take into account the requirements of the
current environmental legislation in ensuring the right of general natural management. Moreover,
scholars generally distinguish as a principle of the right of natural management — the priority of general
natural management, the essence of which is paramount restitution of the needs for overall natural
management due to the natural resources [7, p. 97].

Thus, in case of the allocation of natural resources for the implementation of aquaculture — a water
object or objects of the fauna, it should be primarily taken into account that they are an integral part of
the environment and are subject to the rights of other citizens.

Another problem that causes the need to ecologize aquaculture is the task of creating an
environmental network. In previous scientific papers, the authors emphasized on the tasks of creating
the indicated network and the problems that arise in this connection [8, p. 286-287]. Most of the
reservoirs, including Ukrainian fishery waters, were largely built more than 30 years ago, for a long
time were part of the landscape and performed certain functions in the ecosystems of the territories of
the location. The practice of forming an ecological network indicates that, for the most part, such
reservoirs are used as connecting territories (ecological corridors), which combine key areas among
themselves, provide for the migration of animals and the exchange of genetic material. It is especially
actual for reservoirs, which exist in the form of a cascade — sequential placement along the watercourse.

Everything above stated causes the need of the ecologization of the activities in the field of
aquaculture.

Having analyzed the current legislation, primarily we would like to stress that according to the Art.
1 of the Law of Ukraine “On Aquaculture” [9] aquaculture (fish farming) — is an agricultural activity for
artificial breeding, maintenance and cultivation of aquaculture objects in fully or partially controlled
conditions for obtaining agricultural products (aquaculture products) and their sale, production of
feeds, reproduction of biological resources, conduction of breeding and stock breeding, introductions,
resettlement, acclimatization and re-acclimatization of aquatic organisms, replenishment of aquatic
biological resources, preservation of their biodiversity, as well as providing recreational services.

It is obvious that we do not aim to research property relations in the entire aquaculture industry.
This activity can be carried out using various technologies, intensification stages, species composition
of the livestock, etc. All these features impose their imprint on both legal regulation and the very nature
of property in this sphere. Thus, according to the Law of Ukraine “On Aquaculture” there is an
industrial aquaculture — activity on artificial breeding, maintenance and growing of aquaculture objects
with the use of fishing and floating gardens, fishing pools, other technological devices, including the
use of closed water supply plants. Essentially, such activities are isolated from the environment, often
do not occur on the territory of water facilities, and therefore in practice there is no question of the
belonging of the fish and the rules of its use. Besides, in case of industrial type of aquaculture, there is a
question: whether there is a natural object — the object of fauna, or there is a peculiar form of keeping
live-stock animals.

We should focus attention on the issue of the ownership right to the objects of fauna that are in the
water facility in the state of natural will and are not objects of aquaculture in the context of the
possibility of exercising the right of their general natural management. In turn, aquaculture objects are
aquatic organisms used for the purposes of breeding, maintenance and growing in aquaculture
conditions.

From the content of the mentioned Law it is understood that the subjects of aquaculture (legal
entities or individuals engaged in fishing activities in the field of aquaculture) have the right “to own
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the objects of aquaculture and aquaculture production, as well as to receive income from their
implementation”. And although the norm is not very well written out, it is clear that business entities
engaged in aquaculture acquire the ownership right to its objects.

At the same time, if we correlate all the aforementioned concepts, then for the recognition of each
individual fish or other object of fauna as the property object of a business entity, it must correspond to
the following features:

— Dbe artificially bred, maintained or grown;

— kept in a fully or partially controlled environment;

— be an agricultural product.

Part 3 of the Art. 38 of the Law of Ukraine “On Environmental Protection” stipulates that citizens,
enterprises, institutions and organizations according to the procedure of special use of natural
resources are provided with the possession, use or lease of natural resources on the basis of special
permits registered in the established procedure for a fee for the implementation of production and
other activities, and in cases stipulated by the legislation of Ukraine — on concessional terms [10].

The Art. 17 of the Law of Ukraine “On the Fauna” also stipulates that special usage of the objects of
fauna includes all kinds of using fauna (except for the cases of free amateur and sport fishing on water
facilities of general use, stipulated by the law), which are carried out from their extraction (plunder,
collection, etc.) from the natural environment” [11].

From the systematic analysis of the norms of the Laws of Ukraine “On Aquaculture” and “On the
Fauna” it becomes obvious that those species of animals that were in the water facility before the start
of aquaculture activities remain in a state of natural will and are not the objects of aquaculture. Since,
all the sub-normative acts, researched by us, regulating the procedure for conducting aquaculture, do
not contain provisions on the assessment and transfer to the ownership or use of the objects of fauna
(fish), already contained in a water facility.

Moreover, a document establishing the right to own and use an existing water facility for
aquaculture purposes is a lease contract for a water facility. Analysis of the typical form of this
agreement shows that the elements of the environment, the right of use of which is transferred under
this agreement, are water and lands [12]. The objects of fauna are beyond the scope of this agreement.
In addition, because of the very nature of animals, the Law of Ukraine “On the Fauna” does not at all
consider the concept of renting objects of fauna that we consider to be justified.

Thus, in accordance with the requirements of the same Law of Ukraine “On the Fauna”, the person
who owns the objects of fauna (fish) must documentary verify the legality of their acquisition. Synthesis
of all the requirements of the legislation allows to assert that for the emergence of the ownership right
for all species of fish and water invertebrates in a water facility provided for aquaculture, the business
entity must documentary verify the purchase of all fish contained in the water facility or demonstrate
the documents on the implementation of special nature management — industrial fishing. It should be
noted that in the course of a multi-year study, we were unable to find any case of the receipt of
documents of the special use of objects of fauna by the business entity, which would precede the receipt
of the water facility for use. This provides grounds for concluding that the types of objects of fauna that
were located in the water facility before its transfer for aquaculture, as well as those that were not the
subject for breeding (acquisition), were not the property of the subject of aquaculture.

As we have already stressed [13, p. 52-54], the analysis of the provisions of the Law of Ukraine “On
the Fauna” reveals certain problems. Thus, the Art. 6 of the Law states: “The objects of fauna, which are
maintained (kept) by enterprises, institutions and organizations of the state or communal form of
ownership are the object to the right of respectively state or communal ownership”. In fact, the law
links the right of state and communal property with the maintenance (storage) of such objects by
respectively state or communal enterprises, institutions and organizations. Part 1 of the Art. 7 of the
Law states that the objects of fauna withdrawn from the state of natural freedom, bred (received) in a
semi-free conditions or in captivity or acquired by another way, not prohibited by law, may be
privately owned by legal entities and individuals. This made it possible to conclude that the right of
state, communal and private property primarily relates to the removal of the objects of fauna from the
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state of natural freedom on the basis of appropriate permissions. Then it is logical to ask: who then acts
as the owner of the objects of fauna that are in a state of natural will?

The consolidation of this right exclusively by the Ukrainian people, which does not actually belong
to civil society participants, is not endowed with adequate capacity and legal capacity by the Civil Code
of Ukraine, seems inappropriate in relation to the existing works within environmental law [14, p. 80;
15, p. 78]. Therefore, it has been offered to consolidate the relevant provision in the Law of Ukraine “On
the Fauna”, establishing that all objects of fauna, other than those removed from the state of natural
freedom, are bred (received) in semi-free conditions or in captivity acquired in the state property other
way not prohibited by law by enterprises, institutions and organizations of communal ownership, as
well as individuals and legal entities.

The discussion about the membership of “aboriginal” species of fauna in leased water facilities is
becoming more acute in society [16]. Adoption of the Law of Ukraine “On Aquaculture” further
complicated this area. Formally, aquaculture can be carried out to provide recreational services.
Providing services to fishermen to organize and conduct sports and amateur fishing may be such
recreational services. However, the service must be paid, and indicated types of fishing are types of
general nature management, that is, free of charge.

The Art. 47 of the Water Code of Ukraine, which specifies that the general use of water is carried
out by citizens to meet their needs (bathing, boating, amateur and sports fishing, watering animals,
taking water from water facilities without the use of buildings or technical devices and from wells) free
of charge, without fixing water objects by individuals and without issuing appropriate permits, did not
add clarity to the researched issue [17]. The legislator has indicated the possibility of amateur or sports
fishing in the general water management and use by fauna members. It is clear that to allow the usage
of the objects of fauna, in particular fish, by the right of general nature management can only be given
to the objects of state or communal property. The private owner has the right to independently
determine the range of people, the time, the volume of use of his property.

In our opinion, in order to determine the ownership right to the objects of fauna that are in the
reservoir simultaneously with the objects of aquaculture, it is necessary to take into account the mode
of these animals that existed before the transfer of the water facility to use. Based on the analysis of
regulatory acts regulating accounting and reporting in the field of aquaculture, the aquaculture subject
must fully reflect in the documentation the species, number, age groups, mass and other characteristics
of each type of aquaculture object.

Consequently, there are no grounds for claiming that the subject of aquaculture has the ownership
right to all fish in the reservoir that was provided to him. Accordingly, he has no right to impose
restrictions on the use of local fish species in the implementation of general nature management.

Moreover, the typical form of a lease contract for a water facility is one of the grounds for
termination of such an agreement, which stipulates the prohibition of general water management,
which, according to the Art. 47 of the Water Code of Ukraine, includes sports and amateur fishing.

Another important issue is the implementation and protection of the ownership right to the objects
of fauna — aboriginal species of fish that were in the reservoir before it was handed over for aquaculture
in case of their destruction. It is not about such cases of unlawful destruction as illegal catching,
poisoning, immorality, etc. The legal development of events is possible, namely, the death of fish
during the implementation of measures of fishing melioration — reduction of water level or complete
discharge of water from the water facility, and some others.

In accordance with c. 8 of the Art. 17 of the Law of Ukraine “On Fisheries, Industrial Fisheries and
Protection of Water Bioresources” the level of water in fish-farming water agencies should be sufficient
to ensure the natural reproduction and life of aquatic organisms. The increase or decrease of water level
in water facilities is agreed with the central executive agency, which implements the state policy in the
field of fisheries [18].

Thus, the legislator has foreseen the need to agree the issue of water discharges from the water
facility with the fish protection agencies. However, there were no compensatory mechanisms for the



14  Anatoliy Getman, Volodymyr Shekhovtsov

reimbursement of losses of natural fish stocks. Since, as it was earlier indicated, aboriginal species of
fish are not transferred to the property of the subject of aquaculture. Thus, the legislator’s logic
regarding the lack of compensation for losses of aquatic living resources that occurs as a result of
economic activity is not clear.

In our opinion, we should foresee a mechanism for restoration of the state or compensation of
losses of biodiversity in case of the destruction of water level in a water facility. It is advisable to
establish the owner’s obligation to restore the biological diversity of aquatic organisms or to
compensate for the costs of such a restoration. In case of the restoration of species diversity in a water
facility, such aquatic living resources shall not be the property of a business entity. In case of the
compensation for the cost of destroyed water facilities, the funds received should be target-oriented
and to be used to implement measures to increase fish stocks in the region, but not necessarily in the
water facility, which became the source of the corresponding funds.

In turn, it will allow restoring the aquatic living resources of the region, while not engaging such
activities on water objects, where such restoration is inappropriate (aquaculture facilities with periodic
water level reductions). Besides, it disciplines the aquaculture subjects in part of responsible attitude for
the species diversity in the provided water facility. Since, there are many cases of water level reduction
only to facilitate the catching of commercial fish and its more complete catch without purchasing
special means of its catching.

3. CONCLUSIONS

1. Relationships regarding the emergence of the ownership right to the objects of aquaculture in
case of its implementation with the granting the right to use a water object, should be regulated by law,
which is developed and applied primarily from the standpoint of the doctrine of environmental law,
taking into account the right of other citizens to use natural objects, in compliance with the nature-
oriented regime of reservoirs. One of the main requirements to be adhered to by the subject of
aquaculture is to preserve the property right of the Ukrainian people to the objects of fauna that have
fallen into the sphere of its activity together with the reservoir.

2. The basis for the origin of the ownership right to aquaculture objects is the conclusion of
agreements for purchasing stocking material and / or artificial breeding activities of such objects.
However, this is not the reason for the termination of the right of state or communal property and,
accordingly, the emergence of private ownership to the objects of fauna that are in the water facility
provided for the aquaculture maintenance.

3. We offer to amend the Art. 1 of the Law of Ukraine “On Aquaculture” with the notion of local
(aboriginal) aquatic organisms as those that were before the provision and / or were in a water facility
after being used for aquaculture purposes, artificial reproduction or if the subject of aquaculture didn’t
make their invasion. To supplement c. 2 of the Art. 5 of the Law of Ukraine “On Aquaculture” with the
provisions on the obligation of the subject of aquaculture not to prevent the implementation of amateur
and sport fishing of citizens for local (aboriginal) aquatic organisms.

4. To develop a methodology for calculating the cost of aboriginal aquatic organisms located in a
water facility, and to provide a mechanism for the compensation of their restoration in case of
destruction in connection with the implementation of measures of fishery reclamation.

Such changes will make it possible to avoid ambiguous interpretation of the requirements of
regulatory acts in the field of aquaculture; to distinguish aquaculture objects — agricultural animals and
objects of fauna; to ensure the right of general environmental management on water facilities that were
provided for aquaculture.



Ecologization of the Origin of the Ownership Right on the Objects of Fauna in the Aquaculture Area 15

[1]
[2]

[17]

[18]

REFERENCES

Getman A.P., Zuiev V.A. Formation of ecological and legal science: resource aspect and its integration
problems. Problems of Legality, 132 (2016), 104-123. doi: 10.21564/2414-990x.132.63175 (in Ukrainian)
Zuiev V.A. Commoditization of the national economical legislation as a threat to sustainable
development of the state. In: Hetman A.P. Materials of the workshop “Theoretical and practical aspects
of the implementation of environmental, land, agrarian law in terms of the sustainable development of
Ukraine”, Kharkiv, Ukraine, December 2, 2016, Pravo, Kharkiv, 107-109. (in Ukrainian)

Getman A.P., Zuiev V.A. Environmental law: thoughts on its origins and perspectives of development.
Problems of Legality, 137 (2017), 75-91. doi: 10.21564/2414-990x.137.104013 (in Ukrainian)

Melnyk R.S. The system of administrative law of Ukraine. Thesis for a doctoral degree: 12.00.07.
Kharkiv, 2010. (in Ukrainian)

Dzhumaheldiieva H.D. Legal regulation of economic use of natural resources. Yurydychna Dumka, Kyiv,
2014. (in Ukrainian)

Getman A.P., Zuiev V.A. Administration of sustainable development in terms of transitional economy: 2-nd
edition revised and enhanced. In: Schmidt M. (Ed.). Akcent, Dnipropetrovsk-Kottbus, 2016. (in Russian)
Kotenov O.H. Principles of the Right to Natural Management. Thesis for a candidate’s degree: 12.00.07.
Kharkiv, 2016. (in Ukrainian)

Shehovtsov V.V. On the issue of the need to create environmental network. Materials of all-Ukrainian
scientific and practical Conference devoted to the 50t anniversary of Donetsk National University and
30t anniversary of Commercial Law Department of Donetsk National University “Legal provision of
economic development and environmental safety of society”, Vinnytsia, Ukraine, May 14-15, 2015,
Vinnytsia, 286-288. (in Ukrainian)

On Aquaculture: Law of Ukraine dated from September 18, 2012, No. 5293-VI. Vidomosti Verkhovnoi
Rady Ukrainy, 43. (in Ukrainian)

On the Protection of Environment: Law of Ukraine dated from June 25, 1991, No. 1264-XII. Vidomosti
Verkhovnoi Rady Ukrainy, 41. (in Ukrainian)

On Fauna: Law of Ukraine dated from December 13, 2001, No. 2894-III. Vidomosti Verkhovnoi Rady
Ukrainy, 14. (in Ukrainian)

On Approval of a Typical Rent Agreement of Fishery Facilities: Order of the Cabinet of Ministers of
Ukraine dated from May 29, 2013, No. 420. Ofitsiinyi visnyk Ukrainy, 47. (in Ukrainian)

Shehovtsov V.V. The right of private property on the objects of fauna. Thesis for a candidate’s degree:
12.00.06. Kharkiv, 2009. (in Ukrainian)

Shulha M.V. Relevant legal problems of land relations within modern conditions. Konsum, Kharkiv, 1998.
(in Russian)

Muntian V. L. Some relevant problems of legal regulation of land relations in Ukraine. Chto delat’?
Dajdzhest levoj oppozicii, 7-8 (2001), 77-81. (in Ukrainian)

Attention! A tenant has no right to prohibit amateur fishing on a reservoir. Natsyonalnyi
antykoruptsiinyi portal “ANTYKOR”. Available at: http://antikor.com.ua/articles/43222-uvaga_orendar
_ne_maje_prava_zaboronjati_ljubiteljsjike_ribaljstvo_na_vodojmi (in Ukrainian)

Water Code of Ukraine: Law of Ukraine dated from June 6, 1995, No. 213/95-VR. Vidomosti Verkhovnoi
Rady Ukrainy, 24. (in Ukrainian)

On Fisheries, Industrial Fisheries and Protection of Water Resources: Law of Ukraine dated from July 8,
2011, No. 3677-VI. Vidomosti Verkhovnoi Rady Ukrainy, 17. (in Ukrainian)

Address: Anatoliy Getman, Volodymyr Shehovtsov, Environmental Law department Yaroslav Mudryi

National Law University, 77, Pushkinska Str., Kharkiv, 61024, Ukraine.

E-mail: prof.getman@gmail.com, shehovtsov2004@ukr.net
Received: 20.02.2018; revised: 21.06.2018.



16  Anatoliy Getman, Volodymyr Shekhovtsov

I'erbman Amnaroaiir, Hlexosnos Boaoaummp. Exosorizanis BMHMKHEHHS IIpaBa BAacHOCTI Ha 00'€KTu
TBApMHHOTIO CBIiTy B raAysi akBakyAsTypu. XKypnar [pukapnamcviozo ynisepcumemy imeni Bacuas Cmedanuxa,
5 (2) (2018), 9-1e6.

Y crarTi po3rAsHYTO TeOpeTMYHi Ta HPaKTM4YHI IpoOAeMU pPO3MeKyBaHH: IIpaBa BAACHOCTI Ha
00’€KTI aKBaKyAbTypU Ta OO’'€KTVM TBAapMHHOIO CBiTy B KOHTEKCTi BU3HAUeHHs IiACTaB A4Sl BUHMKHEHHS
IpaBa BAAaCHOCTi. 3allpOIIOHOBAHO MeXaHi3MM BUPIIIIEHHs CIIOPiB 11040 HaAeXHOCTi 00'€KTiB TBApMHHOTO
CBiTY, fAKi ITepeOyBalOTh Y BOAHOMY OO’€KTi pa3oM 3 00’e€KTamMu akBaKyAbTypu. HarpariposaHo mpornosuiii
AAsI BHECEHHSI 3MiH Ta AOIIOBHEHb A0 YMHHOTO 3aKOHOAABCTBA.

Karo4doBi caoBa: mpupoJOKOPUCTYBaHHS, aKBaKyAbTypa, O0'€KTM TBapMHHOTO CBiTy, 00’ €KTU
aKBaKyAbTYpH, IIpaBO BAaCHOCTI Ha 00'€KTU TBAPMHHOTO CBITYy.
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Abstract. The article shows the necessity of the newest vector of environmental law development,
connected with the expansion of its spatial base to the near-Earth outer space. The historical
context of the problem is being investigated, beginning with the first UN treaties on outer space.
The gradual penetration of certain principles, provisions and requirements for the environmental
safety of space activities into the national space and environmental legislation of space faring
countries is analyzed. Taking into account foreign experience, the ways of the Ukrainian
environmental law development with regard to involve outer space in the sphere of its protection
are outlined.

Keywords: environmental law, national legislation, international space law, international
environmental law, near-earth outer space, ecological safety of space activities.

1. INTRODUCTION

In the 90 years of the XX-th century, that is, during the formation of the Environmental Law of the
independent Ukraine, the domestic ecological legal system was oriented to limitation of its scope of
regulation by the Earth's atmosphere. This was understandable and justifiable, since it was precisely
within such limits that human activities were extended for that period. Of course, this scope was not
limited to a purely “terrestrial” environment, taking into account their penetration into the depths of
the Earth, and to the bottom of the World Ocean. However, there was no objective reason, at that time,
to look into the space outside of the Earth's atmosphere and to regulate the ecological requirements in
this space.

The rapid development of astronautics at the turn of the millennium, the diversification of human
activities in outer space, intrusion of humans into the extraterrestrial environment (including - in the
deep outer space) have posed many questions on environmental sustainability of human life in outer
space. This caused a lot of problems face to the environmental law, both international and national,
especially of those countries that already carry out their space activities, or plan to implement it in the
near future.

Let's try in this article to analyze the current status of the legal regulation of environmental safety of
space activities, its improvement, as well as the main directions of further development of the
respective branch of law to meet the needs of environmental safety in outer space.
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2. ANALYSIS AND DISCUSSION

2.1. Overview of Environmental Threats to the Near-Earth Space, Requiring Legal Regulation

At the turn of the XX-th and XXI-st centuries, however, there were a large number of environmental
threats of space activities that require their legal regulation. Historically first, the pollution and other
influence caused by space activities on the Earth's environment and population began to emerge. This
was due to the negative environmental effects of the ground space infrastructure operation (space
launches, areas of rocket surplus falling, etc.). As these problems fit into the overall context of the
environmental impact of economic activities, they fell under the existing environmental legal
regulation.

Gradually, however, with the enlargement of space activities, environmental problems that go
beyond the traditional boundaries of environmental legal regulation became perceived. These are the
ecological legal status of cosmonauts/astronauts and other participants of space missions; the pollution
associated with the use of nuclear energy sources in outer space; the problem of contamination of near-
Earth space by so-called “space debris” and some other. Let's consider these problems in more detail.

As of March 2018, there are 565 people who performed orbital space flight [2]. Moreover, in
addition to professional cosmonauts, at the end of the twentieth century, new actors appeared in space
arena — space tourists, that is, persons carrying out space flights or near-Earth space orbit for
entertainment or cognitive purposes, financed from their own funds or other private sources. It should
be noted that suborbital commercial space flights began before the legal status of these participants in
space missions was determined; without guarantees of their safety, including ecological ones. From an
environmental point of view, however, is extremely important the definition of sanitary-hygienic and
medical factors of life support of astronauts and other participants of space missions, setting threshold
values of radiation, weightlessness, noise, lighting, gas composition of the environment, water supply
and other factors, affecting the human body aboard spacecraft, space stations and in the open space.

Among the harmful influences on the near-Earth space the use of nuclear power sources (NPS) in
outer space is one of the most dangerous. The use of NPS in outer space is a logical result of scientific
and technological progress. It is objectively necessary for the successful continuation of the exploration
of outer space in the interests of all mankind. But the fuel used in nuclear power sources has extremely
dangerous properties that require special precautions. Accidents that can occur with space objects
equipped with NPS are of a special nature, the elimination of their consequences is significantly
different from the cases of emergency return to the densest layers of the atmosphere of space objects
using traditional energy sources [25, p. 3-15].

Another set of environmental threats to outer space is associated with the influence on it of space
debris, that is, the remnants of space objects (fragments, splinters, associated and derived elements) that
completed their life cycle, used their resources, but remained in outer space, since their return to Earth
or destruction after working out of a life cycle proved to be economically ineffective or technically
impossible. The most contaminated areas of orbits are the most often used for the operation of
spacecraft: near-Earth orbit — up to 2000 km (NEO), a geostationary orbit (GSO), and a solar-
synchronous orbit (SSO). According to the UN Office for Outer Space Affairs (UNOOSA), by date for
October 2009, only in NEO, there were about 300,000 objects of space debris with a diameter of more
than 1 cm [27]. At the same time, only about 6% of the monitored objects are active. The negative effects
of space debris on the space environment and the operating space objects are increasing in geometric
progression.

New threats to space environment and celestial bodies will most likely be associated with the
exploration of their resources, which is already being actively discussed.

2.2. Current Status of the Environmental Issues of Space Activities in the International Space

Law

Does the law adequately respond to emergence of threats for the outer space environment? Since
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outer space is recognized as the common heritage of mankind, it is logical first of all to look for the
answer to this question in International Law.

5 international UN instruments in the domain of space activities make the core of International
Space Law. One should not forget that these instruments were created in the so-called “pre-ecological”
era (the core of this branch of law was formed in the 60's and 70's of the twentieth century), when the
problem of environmental protection of outer space has not yet gained today's acuteness; it was
considered secondary, in a certain way “exotic”; such that it did not require the taking of immediate
measures and adequate regulation. As a result of this — the lack of systematic regulation at the
international level of the environmental issues that may arise during exploration and use of outer
space. Neither of the International Space Law instruments is particularly targeted at relationships with
respect to environmental safety. Nevertheless, some of their provisions are applicable in environmental
relations, although they do not directly regulate them.

Therefore, the inclusion of principle to avoid harmful contamination of the Moon and other celestial
bodies as well as the adverse changes in Earth's environment as a result of the delivery of
extraterrestrial matter on the Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies (hereafter — Outer Space
Treaty), entered into force on 10 October 1967 (Art. 9) [26, p.6-7], is considered as apogee of prospective
international outer space regulation.

We also find separate legal provisions having environmental content in subsequent UN outer space
treaties. Thus, the Convention on International Liability for Damage Caused by Space Objects (Liability
convention) regulates issues of liability for damage being caused by space objects not only on the
surface of the Earth or to aircraft in flight, but elsewhere than on Earth environment, in other words —
in outer space or on board of spacecraft [6, p.14-23].

Further regulation of environmental issues relating outer space and other celestial bodies was
extended by the Agreement Governing the Activities of States on the Moon and Other Celestial Bodies.
In particular, according to para. 1 of the Art. 7 of this Agreement, “in exploring and using the Moon,
States Parties shall take measures to prevent the disruption of the existing balance of its environment,
whether by introducing adverse changes in that environment, by its harmful contamination through
the introduction of extra-environmental matter or otherwise” [1, p. 33].

The search for international space law requirements having ecological “coloration” brings us to the
analysis of Article 4 of the Outer Space Treaty where States parties undertake not to place in orbit
around the Earth any objects carrying nuclear weapons or any other kinds of weapons of mass
destruction, not install such weapons on celestial bodies, or station such weapons in outer space in any
other manner [26, p. 4]. This provision, aimed at preventing the militarization of space, at the same
time, prevents its pollution, first of all, the most dangerous of its kind — radiation. The radiation
pollution of space came to the forefront quarter century after with adoption by the UN General
Assembly on December 14, 1992 of the Principles Relevant to the Use of Nuclear Power Sources in
Outer Space. [22]. States parties are primarily required to minimize the amount of radioactive materials
in outer space, to restrict space missions which cannot be operated by non-nuclear energy sources in a
reasonable way. Although the relevant Principles primarily recognize as objects of protection the
Earth's population and the biosphere. The space environment is also recognized as protected; however,
the safety criteria for this object are not as rigid: The design and use of space objects with nuclear power
sources on board shall ensure, with a high degree of confidence, that the hazards, in foreseeable
operational or accidental circumstances, are kept below acceptable levels.

As for space debris mitigation, it should be noted that International Space Law even does not refer
to the concept of space debris. That does not imply the total legal vacuum in this domain.

Several specific not binding instruments were grafted to resolve the issue:

— the Inter-Agency Space Debris Coordination Committee (IADC) — the IADC Space Debris
Mitigation Guidelines [12];

— the Committee on Space Research (COSPAR) — Planetary Protection Policy [7] ;
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— the Committee on the Peaceful Uses of Outer Space — the UN COPUQOS Space Debris Mitigation
Guidelines [24].

In recent years International Organization for Standardization adopted the set of relevant
international standards, including ISO 24113: 2011 (“Space systems — Space Debris Mitigation
Requirements”) — Technical Committee ISO / TC 20, Aircraft and Space Vehicles, Subcommittee SC 14,
Space Systems and Operations [13].

In 2000 the European Space Agency (ESA) adopted the ESA Resolution for a European Policy on
Protection of the Space Environment from Debris Damage Caused by Space Debris; in 2004 the
European Code of Conduct for Outer Space Activities (CoC) was approved and in 2014 the ESA Space
Debris Mitigation Policy for Agency Projects was adopted.

Finally, when examining the problems of environmental safety of space activities, one can not
ignore the concept of the long-term sustainability of this activities, the concept dominant in the
consideration of space security issues in UN international organizations (first of all - UN Committee of
peaceful use of outer space, but also Conference on Disarmament [5] and some other), starting from
2010. As a result of this, Guidelines for the long-term sustainability of outer space activities have been
elaborate on 2017 [11].

All the above instruments belong to the so called “soft” law, as they are not binding, but contain
recommendations that guide both states and international organizations in their choice of certain
behavior with the purpose to reduce space debris volume. The majority of States use them as indicative
materials when they set up their domestic frameworks to limit the space debris amount. At the same
time, we should not underestimate the relevant instruments, as their majority point out that
implementation of their requirements should take place through formulation of the national
instruments or through agreements with the interested states.

2.3. National Space Legislations with Regard to the Environmental Safety of Space Activities

To date, more than 20 countries of the world, including Ukraine, have adopted national space
legislation. Although we could not find the legislative definition of the environmental/ecological safety
of space activities in the national space laws, the content of this concept is done by the general
provisions of these laws, with regard to ensure the space activities safety.

For example, Art. 5. §1 of the Belgian Law On the Activities of Launching, Flight Operation or
Guidance of Space Objects, among other provides that the King may determine the conditions for
granting authorizations with a view to ensuring the safety of people and property, protecting the
environment, ensuring the optimal use of air space and outer space... [15].

The Austrian Federal Law on the Authorization of Space Activities and the Establishment of a
National Space Registry (Austrian Outer Space Act, adopted by the National Council on 6 December
2011, entered into force on 28 December 2011), determining conditions for authorization of space
activities, declares that authorization, among other, shall be issued if the space activity does not cause
harmful contamination of outer space or celestial bodies or adverse changes in the environment
(§ 4. (1).5) [3].

In all four laws on space activities, adopted in post-Soviet states, special sections are devoted to the
appropriate provisions. This is Section V “Space Safety” (Articles 22-25) of the Federal Law of the
Russian Federation of August 20, 1993, No. 5663-1 “On Space Activities” ((with following amendments)
[9]; Section V “Ensuring the Safety of Space Activities” (Articles 20-25) of the Law of Ukraine of
November 15, 1996 No. 502/96-VR (with following amendments) “On Space Activities” [19]; Chapter 5
“Space Safety” (Articles 27-30) of the Law of the Republic of Kazakhstan of January 6, 2012 “On Space
Activities” [16]; Chapter VI “Space Safety” (Articles 32-36) of the Law of the Republic of Turkmenistan
of November 21, 2015 No. 307-V “On Space Activities” [18].

All these laws, as well as the space laws of other space faring countries, are based on safety
relations targeted on humans, environment and property protection on Earth, practically leaving aside
the safety of outer space or touching this matter partially and declaratively. Thus, according to the Part
1 of Art. 22 of the RF Law on space activities, such activities should be carried out taking into account



New Boundaries of the Environmental Law of Ukraine 21

the level of permissible man-made pressures on the environment and near-Earth space (highlighted by
myself - NM). The laws on space activities of Ukraine, the Republic of Kazakhstan and the Republic of
Turkmenistan contain provisions regarding the prohibition of the launch into orbit, the deployment of
weapons of mass destruction or testing of such weapons in outer space (Part 1, Article 9 of the relevant
Law of Ukraine, Article 30.1 (2) of the Law Republic of Kazakhstan and Article 36.1 (2) of the Law of the
Republic of Turkmenistan). In accordance with the relevant laws of Ukraine (Part 1, Article 9) and the
Republic of Kazakhstan (Article 30. 1 (4)), in addition, the prohibition of violation of the international
norms and standards concerning pollution of outer space is declared. Space legislation of Ukraine also
extends prohibitions during exercising space activities to use space technology as a means of
influencing the environment for military or other dangerous purposes for humanity and for the use of
the Moon and other celestial bodies for military purposes.

Unfortunately, these restrictions and prohibitions, proclaimed by many national laws on space
activities, have not yet found their detailed development. On the other hand, many states responded to
the not binding guidances of the intergovernmental organizations on space debris mitigation and
integrated the requirements related to minimization of debris on orbits into the body of their domestic
law on space activities (primarily, it is true with respect to those states that recently adopted their
relevant law), or they approved special national standards or other regulations for the purpose of space
debris mitigation.

Thus, Belgian Law of 17 September 2005 On the Activities of Launching, Flight Operation or
Guidance of Space Objects 2005 requires that, when deciding on the minimization of space debris, the
guidelines of international organizations (UN COPUOS, IADC, ITU-R S.1003, as well as the European
Code on Space Debris) are to be guided [15].

Austrian Federal Law on the Authorization of Space Activities and the Establishment of a National
Space Registry (Austrian Outer Space Act, adopted by the National Council on 6 December 2011,
entered into force on 28 December 2011), among conditions for space activities authorization contains
the requirements of space debris mitigation: the operator has to make provision for the mitigation of
space debris in accordance with the state of the art and in due consideration of the internationally
recognized guidelines for the mitigation of space debris. Especially measures limiting debris released
during normal operations have to be taken. The law also requires that the European Code for Space
Debris Mining and the Standard ISO 24113 be tacked into account when planning appropriate
measures [3].

The detailed provisions for the respective issues are in the legislation of Canada. In particular,
according to 2017 Licensing of Space Stations Circular, to obtain a license requires a Satellite Removal
Plan. There are also requirements for licensees to develop a plan of destruction, where it is necessary to
specify which method is used, its reliability; indicative duration of the removal process; the amount of
debris that reaches the Earth, the size, the territory of the defeat; calculation of reliability level; names
and number of hazardous materials contained in each satellite; the estimate airborne contamination
may be caused by a random explosion, an orbital malfunction, a deliberate breakdown, and measures
aimed to reducing the impact of space debris [21].

Standards and guidelines for limiting space debris are actively being developed in the United States
[28]. Mandatory legal instruments for the minimization of space debris have also been adapted in
France, Germany, Italy, Japan, the Netherlands, Nigeria, the United Kingdom, the United States,
Russia, as well as in Ukraine [4].

2.4. International and National Environmental Law in the Face of the Threats of Ecological
Degradation of Outer Space Due to Anthropogenic Activities

Environmental law, both international and national, until recently, remained practically inert to
regulate relationships associated with new area of space activities — outer space, first of all — its near-
Earth part. International environmental law, being one of the most rapidly developing branches of
international law, does not yet consider the space environment as an object of its scope.
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This general rule allows exceptions. In this context, we should first of all recall the Moscow Treaty
on the Prohibition of the Use of Nuclear Weapons in the Atmosphere, in Outer Space and Under Water,
of August 5, 1963. This Treaty traditionally refers to international environmental law, although the
scope of its regulation goes beyond the scope of the international environmental law of the 60-th of the
XX-th century.

In a specific way, in the matter of protecting the space environment, acts of “soft” ecologic law can
be applied. This is, for instance, Principle 13 of the Rio Declaration, which proclaims that States shall
cooperate to develop further international law regarding liability and compensation for adverse effects
of environmental damage caused by activities within their jurisdiction or control to areas beyond their
jurisdiction (highlighted by myself — N.M). [23].

It should be noted that the national environmental laws of many countries takes more account of
the space activities features. In this context, it is useful to draw attention to an interesting innovation of
the environmental protection legislations of some post-Soviet states. Thus, Laws On the protection of
the Environment the Republic of Belarus (Arts. 1, 5) [14], of the Russian Federation (Arts. 1, 4) [8], of the
Republic of Tajikistan (Art.1) [17] and, determined in their national laws of environmental protection,
near-Earth space as one of the components protected by environmental law, along with its traditional
components (land, subsoil, water, air, forests, objects of animals and plants).

As to the environmental legislation of Ukraine, it contains a single special provision for taking into
account the environmental consequences of planned space activities. This is the rule of Art. 49 of the
Law of Ukraine “On Use of Nuclear Energy and Radiation Safety” of February 8, 1995 (as amended on
December 18, 2017), which provides special conditions on terms of spacecraft with nuclear installations
and sources of ionizing radiation on board safety. When designing, constructing and operating such
devices, their possible accidents must be taken into account, and the radiation exposure to humans and
the environment must not exceed the limits established by the provisions, rules and standards of
nuclear and radiation safety [20]. A similar article 43 is also in the Federal Law of the Russian
Federation “On Use of Atomic Energy” of November 21, 1995 (as amended by the Federal Law of 10
February 1997 with subsequent amendments) [10]. Attention is drawn to the objects of protection
against the possible harmful consequences of the use of nuclear sources in spacecraft: these are the
humans and Earth environment. Space environment in this context remains out of brackets.

It is sure that the modern development of astronautics needs that the environmental legislation of
Ukraine includes outer space as a component of the environment to be protected.

But it is necessary to go further in comparison with the above-mentioned post-Soviet states. It is not
enough to proclaim near-Earth space as a component of the environment that needs to be protected by
environmental law. It is extremely important to provide special regulation on the matter to implement
this general rule. Separate norms and requirements of foreign legislation in this connection can be used.
It is also necessary to “weave” this new regulation into the existing environmental law of Ukraine.
From the formal legal point of view, it is necessary to take into account the features of the modern
period when the concept of the systematization of the environmental legislator is being developed, in
particular, the draft of the Environmental Code of Ukraine. In this act, a special chapter devoted to the
regulation of the environmental safety of outer space should be allocated.

3. CONCLUSIONS

A feature of environmental law is its linkage to the environment surrounding the human beings.
Legal mechanisms of this branch of law aim to ensure the protection of all elements of the environment
where humans live and act. Until recently, conditio sine qua non was the limitation of this environment
by the Earth's biosphere. However, in the past half-century, man’s activities has moved beyond the
biosphere and began to explore and use outer space increasingly. Every year, an growing number of
space objects are launched into outer space, including manned ones. A new kind of travel — space
tourism, becomes widespread. At the same time, space objects that have runned out their resources,
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remain, completely or partially, in orbit, clogging it. The threat to the space environment is represented
by nuclear energy sources used in space, and other factors.

Environmental law, both international and national, to date remains inert to the challenges
associated with space activities. Expanding of human activities beyond the Earth's gravity and its
spacewalk creates preconditions for expanding the scope of the environmental law regulation into
near-Earth space.
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Maanmesa Hataaia. Hosi kopaonu exkoaoriunoro npasa Ykpainu. XKypnaa Ilpuxapnamcokozo yrisepcumeny
imeni Bacuas Cmegariuxa, 5 (2) (2018), 17-24.

Y crarTi CcTaBUTBCS IIMTaHHSA HEOOXiAHOCTI PO3BUTKY HOBOIO BeKTOpa eKOJOTIYHOIO IIpasBa,
IIOB’I3aHOTO 3 PO3IIMPEHHSAM JOro IMPOCTOPOBOI 0asy aXX A0 HABKOAO3EMHOIO KOCMIUYHOIO IIPOCTOPY.
[TpoGaemaTnka A0CAIAXKY€ETBCSI B ICTOPMYHOMY KOHTEKCTi, IouMHaioun 3 nepumx gorosopis OOH miogo
KOCMIYHOTO IIPOCTOPY. AHAAi3yE€ThCS ITPOLIeC IIOCTYIIOBOIO IPOHMKHEHH: IIeBHUX IPUMHIIUIIB, HOPM Ta
BIUMOI €KO/AOTIYHOI Oe3IeKyu KOCMIYHOI AiSIABHOCTI A0 HaAL[OHAABHOTO KOCMIYHOIO Ta €KOJAOII4HOIO
3aKOHOAABCTBA KOCMIYHMX Jep>KaB. 3 BpaxyBaHHAM 3apyOiXKHOIO AOCBidy OKpeCAIOIOTBHCS —IILASXU
II04AaABIIIOTO PO3BUTKY €KOJAOTIYHOTO IpaBa YKpaiHM 3 MeTOI0 BKAIOUeHHA A0 cdepy IOTO0 OXOPOHU
HaBKO103€MHOTO KOCMIYHOI'O IIPOCTOPY.

Karo4doBi caoBa: exoaoriuHe mpaso, HalliOHaAbHe 3aKOHOJABCTBO, MiXKHapoJgHe KOCMiuHe IpasBo,
MiXHapoJHe eKO/OTidHe IIpaBO, HABKOAO3EMHMII KOCMIYHMII MpOCTip, ekoAoriyHa Oe3reKka KOCMIi4HOI
AiSIABHOCTI.
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ENSURING ECOLOGICAL SAFETY OR ENSURING A FAVORABLE
ENVIRONMENT: THEORETICAL AND LEGAL JUSTIFICATION OF
THE FUNCTION OF A MODERN ECOLOGICAL STATE

VASYL KOSTYTSKY

Abstract. The author examines the problems of contemporary society and their impact on the
environment, as well as on the development of environmental law, analyzes such legal definitions
as the environment, the right of environmental safety, their sociological and legal content, the right
to a favorable environment as a subjective right of man in the modern world. In this article, it is not
the first time when author raises the question of a new role of the state in modern conditions, the
ability of the state to respond to global challenges using theoretical and legal science and sociology
of law within the framework of the theological and sociological understanding of law which was
proposed by the author. According to the author, the post-industrial state, which still remains the
mechanism of servicing the liberal values of society, must be replaced with ecological state that can
preserve democratic values, on the one hand, and to find answers to the challenges of the present,
on the other hand, to strengthen the power influence on the course of events in society, between
civil society and the state within the framework of the constitutional and legal requirements as a
social agreement, to respond to global and regional environmental challenges within the
framework of the modified ecological function of the state.

Keywords: ecological law, ecological function of the state, ecological safety, the right to
environmental safety, the right of environmental safety, the right to a favorable environment, the
codification of environmental legislation, the ability of the state to respond to the environmental
challenges of the present.

Problems of interaction between society and nature, environmental protection ceased to be mere
companions of social progress. They have shifted to the forefront of the general spectrum of global
socio-economic, political, but above all humanitarian, problems, regardless of how scientists, politicians
and astrologers would evaluate the prospects of human survival and the possible onset of a
qualitatively new age in the development of civilization.

Today it is quite clear that the further growth of crisis phenomena, if it is not stopped by
coordinated efforts of all countries of the world, will have only one result — a global ecological
catastrophe. Although some politicians and economists yet are not ready to agree with this statement,
the very response of the world community to the environmental challenges of the present — the creation
of numerous national and international environmental organizations, a large number of environmental
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NGOs, the adoption of many national and international environmental programs — is by-passing
recognition of this crisis.

The interaction of society and nature is a general condition of people's livelihoods. Associated with
labor, nature, thus, serves as a source, condition and factor in the implementation of productive
activities, becomes social, as well as the process of its “humanization”, that is — production. Therefore,
social production as a process of development of nature, carried out through labor, should be regarded
as the unity of social phenomena, as defined sociosystem of the hierarchical subordination of forms
matter’s movement. The central place in it belongs to a person who plays an active role in this
interaction with his transformative activity. However, today it's hard to talk about the protection of
nature and the rational use of natural resources, since the modern man has not been surrounded by
inviolable nature for a long time. Today, in interaction with a person enters the natural environment,
which, in addition to the untouched nature, includes the so-called man-made nature, that is, natural
objects created by man (reservoirs, ponds, artificially created lakes, forest park plantations, etc.). In
addition, this system includes anthropogenic and man-made objects - buildings, bridges, nuclear power
plants and entire urbanized territories, which, together with objects of untouched and man-made
nature, constitute an environment that surrounds a person.

Environment is the space that is necessary and accessible to humanity, which is exposed to the
influence of the society which lives in it. Society is connected with nature by its origin, existence and
future.

Consequently, the natural environment is a dynamically open system. The inclusion of new natural
conditions in the sphere of material production means that the components of the environment become
socialized elements of social life, either as a means of production, or as diverse objects of social or
personal consumption. In this regard, the problem of environmental protection as a human living space
still encompasses the protection of nature and the rational use of natural resources, but gradually the
provision of environmental safety of human health and life has been becoming the basis of such
activity.

Since society is a social system, the laws of its existence, being social in nature, that is,
characterizing the development of the higher form of matter, cover with its regulatory action all the
previous forms of motion of matter, which are present in it in the “taking form”, which is based on the
principle of compliance due to the effect of their integral unity. That is why solving the contradictions
in the interaction of society and nature and avoiding the ecological crisis can only be done by taking
into account globalization processes, using the benefits of globalization and V.I. Vernadsky’s doctrine
on the unity of the living space of modern humans — the noosphere, which should be the basis for
ensuring environmental safety and a favorable for living environment.

Taking into account the modern features of the interaction of society and nature requires the
consideration of environmental policy not only in Aristotle's interpretation as doctrine of the state and
power, but also as a practical management of the life of society (functional Plato’s approach) and a
system of program settings, principles and norms of regulation of society's life and public relations, that
is, the provision of a favorable environment for human life and society and environmental safety for
present and future generations is the main area of implementation of the environmental functions of
the state.

The emergence of the ecological function of the state is connected with the deepening of
contradictions between society and nature and the necessity of expansion of state-legal interference in
the sphere of environmental relations. The peculiarity of the ecological function of the state is that, in its
content, it belongs to the sphere of ecological relations, and in its form — to the system of legal
regulation of social relations.

The means of regulatory influence of the state in this area are environmental taxation, licensing,
certification and standardization, regulation of prices and tariffs, application of norms and limits,
granting of investment, tax and other privileges, granting of subsidies, compensations, targeted
innovations and subsidies, etc.
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Among the European states, Ukraine really has the highest integrated index of negative
anthropogenic pressures on the natural environment, practically, throughout its territory. Moreover, in
two thirds of the regions, the ecological situation and the quality of the environment are characterized
as acutely critical and unfavorable to human health. Officially recognized international status of our
state as a “ecological disaster” zone, which covers more than 10% of the total territory, status received
by Ukraine after the Chernobyl accident. On the background of this, the use of nature is characterized
as extremely irrational and unbalanced in terms of taking into account environmental requirements.
The efficiency of the use of natural resources remains extremely low, therefore, the nature capacity,
primarily land and water, gross domestic product, on the contrary, is too high.

Thus, the necessity of purposeful and effective solution of ecological problems and ecological
security in Ukraine is determined by internal factors (inefficient nature use, excessive pollution of the
environment, environmental degradation in general, which has reached high rates and sizes) and
external factors and requirements. The latter is solved through the realization of the strategic goal of
developing a comprehensive European and Euro-Atlantic cooperation with Western and Central
European states with the prospect of gaining full membership in the European Union, the need to enter
the European standards of environmental safety.

In order to implement the priorities of environmental safety in the socio-economic practice it is
necessary to strengthen the actions of economic instruments of stimulating rational use of nature in the
economic mechanism on the basis of the development of common for all structural levels of
environmental and economic assessments, which precede the adoption of strategic decisions. The
further development of social production should be accompanied by the ecologization of all its units.
As a moral and ethical component covers all activities of a modern person, and property relations
permeate the entire economic system of society, and environmental relations, in essence, are relations of
the appropriation of natural factors in the process of production and in ensuring the external conditions
of human life, socially determine the whole system of links of the social system of production. In other
words, the content of environmental safety should be that the ecologised system of social relations -
moral and ethical, economic, political, legal — was able to respond to the ecological state (level of
development) of productive forces.

The need for purposeful and effective resolution of environmental problems and the provision of
environmental safety in Ukraine is thus conditioned both by internal factors and international
requirements. Since the strategic goal of Ukraine is to develop comprehensive cooperation with
Western and Central European states with the prospect of gaining full membership in the European
Union, it is necessary to reach the European standards of environmental safety in the political, legal,
socio-economic, and ecological terms. At the present stage, the environmental factor is becoming more
and more important and one of the priority in international relations, economic and scientific and
technical cooperation of virtually all countries of the world.

Hence the conclusion — Ukraine must move through harmonization of national environmental
legislation, requirements and standards of environmental safety of economic activity and their
comprehensive adaptation to the West European ecological space. Along with this, the ecological state
of the environment, the level and nature of nature use and environmental measures, environmental
safety of technology should also be in line with Western European standards and norms.

Today, the solution of major environmental problems can not be imagined without international
cooperation. This is primarily due to the global nature of environmental problems and the
transboundary nature of the spread of pollution, in particular through air and water. That is why
Ukraine's implementation of international obligations on environmental safety, the exchange of
experience, technologies and information, and the attraction of international financial sources to the
solution of national and transnational environmental problems is an essential part of the
implementation of the ecological function of the state.

It can be noted that during the last decade of the second and first years of the third millennium,
Ukraine, as an independent state, has been seeking self-assertion in the international and European
community and within the framework of Ukrainian civil society, attempts to develop an optimal model
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for regulating social, economic and environmental spheres of public life. And many successes have
been made on this path, but the price of the latter has often been very high.

In view of this, it should be remembered that the ecological future of our people should be based on
four strong pillars of ensuring the state of ecological safety: the first is a developed system of
environmental law, the second is an effective system of administrative control and regulation, the third
is the developed effective economic mechanism of nature use , aimed at maintaining environmental
activities, and the fourth is the development of a legal and, in particular, political and legal culture.

The contradiction between these interests exists as satisfaction of human material needs which
inevitably causes a limitation of biological means of satisfaction of human interests. Aggravation of
these contradictions leads to the ecological crisis. The solution of such situation can be only in the
revolutionary transformations of means and instruments of ecological safety.

The measure of correspondence between environmental and economic interests, which determines
the quality of the environment and establishes the limits allowed in the plan of economic activity of
man, are standards for the maximum permissible economic impact of society on the environment. We
can conclude that the essence of environmental protection is to provide a scientifically justified measure
of the balance of economic and environmental interests. The meaning of this measure is objectified in
the norms of environmental quality, enshrined in the Law of Ukraine “On Environmental Protection”.
Their scientific validity is determined by the priority of protecting human life and health, protecting its
environmental rights.

Environment is a space that is necessary and accessible to humanity, which is exposed to the
influence of the society in which it lives. This environment is partially given by nature and partly by the
person himself. Society is connected with nature by its origin, existence and future. The
interdependence of social existence and nature lies in the fact that society in the process of its
development can not but influence the nature, which, in turn, affects it itself. Understanding the nature
and basic forms of relationships between them is the key to solving the contradictions in their
interaction, that is, understanding the nature of environmental protection and the rational nature of
use. People, using natural bodies and natural forces in their work activities, organize the production of
certain material goods, and therefore enter into relationships that, in the process of influence on nature,
manifest themselves as industrial relations. Social production, in essence, is the process of transforming
the elements of nature into consumer goods, which (process) can be characterized as “stable
functioning” [1].

From the conservative safety of nature through the creation of nature reserves from the XVII
century and the special regime of the use of individual objects of nature and the system of rational
nature use, formed in the middle of the twentieth century, mankind entered the third millennium with
the awareness of the need for integrated provision of ecologicalsafety, today there was a problem of
environmental protection as a human living space.

In this case, the right question arises: can it be possible to apply the laws of the development of the
natural environment of various living organisms and the conditions of their existence in relation to
human society, or, in other words, is human society a necessary element in the natural environment?
The methodology of ecosystem analysis, developed by M. A. Holubets, leads to the conclusion that in
each ecosystem in the process of its development, animal and plant organisms perform certain
functions, interacting with a biotype or biocenosis, which determines the integrity of the ecosystem,
defining the laws of functioning and development [3]. All other ecosystems act in relation to any
considered system as external forces of influence’.

Another important concept, the meaning of which is comparable to the previous one, is the
“favorable environment”. This concept is often used in legislative acts and in practice. The very concept
of a favorable environment serves as a benchmark for the legal regulation of nature use and

1 The most important scientific and technical and socio-economic forecasts: Comprehensive forecast of the main trends in the global
environmental situation for 1991-2010 / Scientific Council on the problems of scientific, technical and socio-economic forecasting. - M.,
1987.-55 p.
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environmental protection, a criterion for assessing the legal nature of environmental requirements
established in the legislation, and the corresponding activities of authorized bodies of state power.

Legislation does not define the concept, but it contains the relevant legal criteria expressed by the
system of environmental protection norms and the limits of the use of nature. The system of such
norms and limits, as well as general requirements for their development, are defined by the Law of
Ukraine “On Environmental Protection”. Standards express qualitative characteristics of the
environment and are aimed primarily at ensuring its purity, which is only one, but an important
characteristic of the favorable environment.

Another important characteristic of the environment concerns the resource-intensive (non-
extinction) of natural resources. Taking into account the environmental safety requirements when
regulating the use of natural resources in order to meet economic interests and human needs is ensured
in accordance with the specified Law of Ukraine on environmental protection by limiting the use of
natural resources. Environmental use limits are a system of environmental restrictions within the
territory and represent the limits of the use (extraction) of natural resources that are set by the users for
a certain period of time.

The environmental benefit also means the ability to satisfy aesthetic and other human needs, to
maintain species diversity. Maintaining a favorable environment to meet these needs and preserving
the potential of nature is ensured by regulation of the regime of natural territories and objects under
special protection, recreation zones, etc.

The environment is favorable if its state meets the criteria, standards and norms, which are set in
the environmental legislation on cleanliness (non-contamination), resource intensity (non-extinction),
environmental sustainability, species diversity and aesthetic richness. The right to a favorable
environment (the right to a favorable environment) is one of the fundamental and comprehensive
subjective human rights.

The existence of a system of environmental law and social necessity in environmental protection
necessitate the allocation of such a state function as ecological.

In legal literature, the functions of the state are the main directions of its activity, aimed at solving
common issues of the subjects of society. It is noted that the necessity of solving these joint cases
confronts the state with certain tasks, the set and content of which differ in preindustrial, industrial and
postindustrial societies.

The ecological function of the state arose recently, along with the escalation of the problem of
environmental protection. By this time, the use and protection of nature contained within the economic
activity of the state and were seen as a manifestation of its economic function [8]. Aggravation of the
environmental situation, the growth of the role and importance of the interaction of society and nature
led to the need to appear in the number of internal functions of the state of independent ecological
function.

At the same time, in the special scientific literature, there are other justifications for distinguishing
the ecological function among the functions of the modern state. Sometimes such an attachment is
conditioned not only by the requirements of proper environmental protection, but also by qualitatively
new social and economic conditions — the transition of the world's vanguard to the stage of post-
industrial or informational development, in which the demand for the relevant scientific and
information resources is increasing, but also there is an emphasis displacement on the use of natural
resources, the transition to a resource-saving economy, all social life is translated into rails of so-called
sustainable development.

Analyzing in this context the peculiarities of the implementation of the ecological function of the
state in modern conditions, it should be said that this process takes place, as a rule, in the context of the
establishment and development of democratic states. This imposes an appropriate imprint on the
specifics of the implementation of the ecological function of the state. Therefore, we can talk about the
possibility of implementing the ecological function only in the conditions of a modern democratic legal
social state, which assumes a certain complex of duties to society and man, protects environmental



30 Vasyl Kostytsky

rights and freedoms, cares for the protection and protection of the environment, possessing for this
proper mechanisms [10].

The starting point for the content and direction of the state environmental policy of Ukraine is
contained in the basic legislative act devoted to the issues of environmental protection — in the Law of
Ukraine “On Environmental Protection” of June 25, 1991.

This Law establishes that Ukraine carries out on its territory an environmental policy aimed at
preserving the life-threatening and inhospitable nature of the environment safe for existence, and
protecting the life and health of the population from the negative impact caused by pollution of the
environment.

The basis of environmental law is the natural human right to a healthy and environmentally safe
environment. This right claims to the corresponding obligation of the state, which is now enshrined in
Art. 16 of the Constitution of Ukraine: ensuring the ecological safety and maintaining the ecological
balance on the territory of Ukraine, overcoming the consequences of the Chernobyl catastrophe — a
disaster of a planetary scale, preservation of the gene pool of the Ukrainian people is the responsibility
of the state. This norm of public law has developed in the “Basic Law of Private La” — the Civil Code of
Ukraine, which came into force on January 1, 2004. In Article 293 of the Civil Code of Ukraine, “the
right to a safe environment for life and health” states, in particular: “A natural person has the right to a
safe environment for life and health, the right to reliable information about the state of the
environment, the quality of food products and household items, as well as the right to collect and
distribute them”.

The activity of a physical and legal person, which leads to destruction, damage, pollution, is illegal.
Everyone has the right to demand termination of such activity. The activities of a natural or legal
person who causes harm to the environment may be terminated by a court order. A natural person has
the right to safe food products for her (food products and household items). A natural person is entitled
to proper, safe, healthy working conditions, residence, training, etc. Article 293 of the Civil Code of
Ukraine is interconnected not only with Article 16, but also with Article 50 of the Constitution of
Ukraine, which also establishes the right of a person to environmental safety, but is slightly more
restrictive in its content.

Today, we are forced to talk about the new socio-ecological role of the state associated with the
spread of liberal democracy as one of the main trends in the process of globalization of public life. The
modern state is compelled to become an element of civil society, loses the opportunity to dominate it or
to take the position of an outsider observer, which is conditioned by globalization processes in the
economy, as well as the peculiarities of the development of society. Consequently, the modern state has
no choice: the threats of an ecological catastrophe of a planetary scale or regional ecological disasters
and other challenges in the sphere of interaction between society and the environment determine not
only the change in the content of state activity in this area of social relations, the reorientation of its
ecological function to ensure a favorable environment for life, but also the development of state-public
partnership in order to preserve the living space of man and society.

It is not the first time when the author raises the question of a new role of the state in modern
conditions, the state's ability to respond to global challenges, using the achievements of theoretical and
legal science, sociology of law and science of environmental law, taking into account the proposed
theological and sociological understanding of law [4,5,6] . Today, to replace the post-industrial state,
which remains the mechanism of servicing the liberal values of society, there must come an ecological
state that can preserve democratic values, on the one hand, and to find answers to the challenges of the
present, on the other hand, to ensure compliance with norms and standards of environmental safety,
strengthening of the power influence on the course of events in the society between the civil society and
the state and between society and the environment within the framework of constitutional and legal
requirements as a social contract [5].

It is clear that all these interpretations and concepts can not be reduced to a single generalized
image of a modern state. Along with purely functionalist, institutional and normative approaches to the
interpretation of the essence of the modern state, gradual weight gaining also axiological and
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anthropologically oriented concepts. Here we draw attention to the emergence of the term “ecological
state”, which appeared in Ukrainian legal science not only in author’s scientific works but also in
publications of the younger generation of environmental lawyers — Father Oleksa Petriv [12] and Olga
Pavlova [11].

Therefore, the role and functions of the modern state and the nature of its interaction with society
and the market environment are manifested not only in the spheres of social communication and
environmental safety (social security, environmental protection, health care, education and science), but
also in the field of technology (e-government, the role of statistics), innovation (advanced management
technologies) and the application of relevant nanotechnologies. Productive, in this regard, in particular,
is the understanding of the modern state as a state which is able and directed to its self-preservation
and strengthening, stability and advocacy of its rights to actual and potentially dangerous for self-
preservation of civilization challenges, such as religious fundamentalism, terrorism, financial crises,
shortage of natural resources, climate change, etc. [2].

State can be called ecological if it meets certain criteria, when certain conditions are laid for its
functioning: guarantee of environmental rights and freedoms; the presence in the constitution of the
state enshrined its ecological function and ecological duties to society and man; availability of a
developed system of ecological law; creation of an institutional basis for ensuring the implementation
of the ecological function of the state; formed a balanced economic and legal mechanism of
environmental protection; independent public control of society for the implementation of
environmental legislation; approval of the principle of joint responsibility of the state and society for
the future environment; availability of general social ecological dialogue; the basis of the state
environmental policy — the human right to a favorable living environment; developed ecological and
legal culture that underlies decision-making; formed ecological and legal motivations of behavior and
life of the elite.

In today's global development, environmental problems of the social life are objectively relegated to
the background under the pressure of the threat of the deployment of world war and regional military
conflicts that have seized our country, terrorism, ethnic resettlement, economic wars which the modern
state and international organizations are often not able to cope with. At the same time, our civilization
does not have a more effective institute to solve today's environmental problems than the state and
international organizations. Hence, the state for a long time will remain the most effective among
existing models of regulation of social processes, including, above all, relations in the sphere of
protection and use of natural resources.

Consequently, the science of environmental law, the theory of law, sociology of law is forced to
seek new opportunities for law and state in order to solve environmental problems of our time. The
ecological state is one of the options to overcome the crisis of the possibilities of a modern state in
preserving the environment for present and future generations of people, it has to find its consolidation
in the new legislation, in particular, in the draft of Environmental Code of Ukraine proposed by the
author.
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Koctunpknit Bacmap. 3abesmeueHHs1 eKoAOriuyHOI Oesreku um 3abe3lledeHH:S CHPUATAMBOIO AOBKiAAs:
TEOpPEeTUKO-IpaBoBe  OOIPYHTYBaHHA  IIpU3HAU€HHA Cy4acHOI  eKoJAoriuHoi  Jepxasu. Kypraa
ITpuxapnamcorozo ynisepcumemy imeni Bacuas Cmegpanuxa, 5 (2) (2018), 25-32.

ABTOp po3rasaae npodAeMu CyJacHOIO CYCITiAbCTBA Ta iX BILAUB Ha JOBKiAAs, a TAKOXK Ha PO3BUTOK
€KOOTiYHOTO IIpaBa, aHaAisye Taki I0puaAnyHi gediHinii, 1K HaBKOANUIIHE NPUPOAHE cepeAOBUIIIE, AOBKiAAs,
IIpaBO eKOAOTiYHOI Oe3I1eKy, iX COLi010r0o-IIPaBOBUIL 3MiCT, IIPaBO Ha CHPUATAMBE AOBKiAAs K CyO'€KTUBHE
IIpaBo AIOAMHU y CydacHOMY CBiTi. ¥ Iili cTaTTi aBTOp y>Ke He BIIepIlle CTaBUTh MUTaHHS IIPO HOBY POAb
JAep>KaBll y Cyd4acHMX YMOBaX, 3JaTHICTh Jep>KaBU BigIloBicTH Ha r4100aabHi BUKAMKM 3 BUKOPMCTaHHIM
TeOPEeTUKO-IIPaBOBOi HayKM Ta COLII0AOril IIpaBa B paMKax 3allPOIIOHOBAHOIO HYM T€0AOIO-COLIi0A0TiYHOro
posyminna npasa. Ha gyMKy aBTropa, Ha 3MiHy IOCTiHAYCTpiaabHil AeP>KaBi, SIKa 3aAMIIAETHCSI MeXaHi3MOM
oOcayroByBaHHs AibepaAbHMX I[IHHOCTEN CyCIiAbCTBa, Ma€ IIPUNTU €KOJOTiYHa Jep>KaBa, sIKa 3MOXe
30eperTu 4eMOKpaTUyHi IIiHHOCTI, 3 04HOTO OOKY, Ta 3HalTH BiAIIOBiAi Ha BUKAMKM ChOTOAEHHs, 3 APYTOrO
00Ky, 3abesreumTy IIOCHJAEHHS BJAaJAHOTO BIIAMBY Ha IlepeDir IOAill y coliymi, MiX IpoMaAsSHCBHKUM
CYCITiABCTBOM i 4ep>KaBOI0 y PaMKaX KOHCTUTYILIiIHO-TIpaBoBuX BuMor sik CycI1iAbHOIO 40TOBOpPY, BiAIOBiCTH
Ha r100a/bHi 1 perioHaAbHi eKOAOTiUHI BUKAMKY ¥ paMKaX MOAM(IiKOBaHOI eKOAOTidHOI (PYHKIIII Aep>KaBl.

Karouosi caoBa: exoaoriuHe IIpaBo, eKo4oriuHa (PyHKITis gepsKaBy, eKOAOriyHa Oeslleka, IIpaBo Ha
€KOJAOTiuHy Oe3IleKy, IpaBO eKOJOTiYHOI Oe3meKkyu, IpaBO Ha CHPUATAUBE JOBKiAAsd, KoAuQikallis
€KOA0TIYHOTO 3aKOHOAABCTBa, MOXKAMBOCTI BiAIIOBiAil CydacHOI Aep>KaBy Ha €KOAOTiYHI BUKAVKI CbOTOAEHH.
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THE INTEGRATED ENVIRONMENTAL PERMIT: REQUIREMENTS
OF EU LEGISLATION, PRACTICE OF ITS IMPLEMENTATION IN
POLAND, PROSPECTS FOR UKRAINE

NADIIA KOBETSKA

Abstract. The article is aimed at analyzing the system of integrated environmental permit
regulation. It includes a study of Directive 2010/75/EU analyzing the specific features,
requirements, grounds of and the procedure for issuance of integrated permits. Since the Directive
is a framework document, each state makes its own decisions as to what mechanisms to use. The
article studies the statutory regulation and the practice of the implementation of integrated permits
in the neighbouring Poland. It interprets the principal legal environmental document of the
Republic of Poland — the Environmental Protection Act. Its main focus is on defining the conditions
for the application of the BAT principle and the procedure for permit issuance: the competent
authorities, time limits, control, etc. Ukrainian legislation on permits for emissions of pollutants
into ambient air, discharges into waters, and waste management is subject to independent analysis.
On the basis of the study, the generalized characteristic features of the integrated permit system in
the sphere of environmental protection and environmental safety enforcement, the principal tasks
and measures aimed at ensuring the implementation of the system of integrated environmental
permits in Ukraine are defined.

Keywords: Directive 2010/75/EU, an integrated environmental permit, the BAT principle, the
implementation of the provisions of Directive 2010/75/EU.

1. INTRODUCTION

The European Integration priorities of the state policy of Ukraine, brought to the fore by the signing
of the Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part [1], concern all the spheres of the activity of the state and society, and the
environmental sphere in particular. Currently, the work of the state authorities and public
organizations is aimed at ensuring the implementation of the principal requirements and principles of
EU legislation (“acquis communautaire”). The newest processes of compliance of Ukrainian legislation
with EU legislation, which apply to environmental legislation as well, presuppose significant
alterations not only to the system of formal legal rules and regulations, but to all the political, economic,
financial systems of the state. Pursuant to Item 4.8 of the Law of Ukraine “On the Fundamental
Principles (Strategy) of Ukraine’s State Environmental Policy for the Period until 2012” [17], the
implementation of environmental policy requires the efficient functioning of the system of
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environmental legislation aimed at achieving national priorities. The principal requirements for such
legislation include its compliance with the Constitution of Ukraine, its approximation to the
corresponding EU Directives, ensuring the implementation of multilateral environmental agreements
(conventions, protocols, etc.), of which Ukraine is a party, social acceptability, feasibility, economic
efficiency. Such legislation has to facilitate the flexible application of the corresponding economic
instruments for fostering the introduction of innovative ecological technologies and the resolution of
local environmental issues at local level.

Art. 360-366 of the Association Agreement between EU and Ukraine cover environmental matters
whereas Annex XXX to Chapter 6 “Environment” of Title V “Economic and Sector Cooperation”
contains a list of directives and regulations, which are to be incorporated into national legislation.
Among them — Directive 2010/75/EU of the European Parliament and of the Council of 24 November
2010 on industrial emissions (integrated pollution prevention and control) [6]. In fact, Directive
2010/75/EU has two issues in focus: the limitation of emissions from waste incineration plants and the
introduction of an integrated permit. The new advanced idea of integrated (comprehensive) protection
is perceived as the attempt to eliminate the deficiencies of the differentiated (sectoral) approach to
environmental protection, based on the conservation, first and foremost, of certain components of the
environment [5]. A complex approach to control of pollution is focused on a hazardous substance
(source), and the territory where this substance is emitted. Such an approach presupposes the necessity
to establish emission standards and to issue integrated permits for emissions.

This article is aimed at analyzing Directive 2010/75/EU in order to identify the characteristic
features, requirements, and grounds for issuing integrated permits, to interpret the statutory regulation
and practice of the implementation of integrated permits in the neighbouring Poland, and to study the
current state of the permit system of environmental protection in Ukraine as well as the prospects for
implementing the provisions of Directive 2010/75/EU.

2. ANALYSIS AND DISCUSSION

An integrated approach to the permit regulation of adverse effects on the environment within EU
legislation was adopted by Directive 96/61/EC of 24 September 1996 concerning integrated pollution
prevention and control. Since January 7, 2014, Directive 96/61/EC and a number of other Directives,
listed in Item 1 of Art. 81 of Directive 2010/75/EU have been terminated, and the regulation of
integrated permit issuance is determined by the provisions of Directive 2010/75/EU. It places emphasis
on the permit system and its corresponding procedures as well as on outlining a basic framework for
the integrated prevention of pollution and control over it. A complex approach to pollution control is
aimed at preventing emissions into the air, water, and soil everywhere where it is possible, taking into
account waste management. Analyzing the said Directive and its implementation into the national
legislation of the EU member states, scholars repeatedly emphasize that Directive 2010/75/EU, being
based on the same principles as the preceding one, ensures the adoption of the permit system aimed at
attaining the highest level of environmental protection [29, 11]. “The system of integrated
environmental permits provides for the assessment of emissions of air, water (including the discharge
of wastewater into drains), soil pollutants and a number of other effects on the environment (use of
energy, water, raw materials) considered together” [4, p. 17].

A permit in the system of legal means of regulating social relations serves as an instrument for
realizing the statutory possibility to take action. In the Russian Dictionary of Administrative Law a
permit is defined as “an authorization by the competent executive authorities (officials) of certain
actions taken by a person or entity aimed at ensuring social security, law and order, law enforcement,
and the protection of the life and health of citizens” [2, p. 178]. Studying permits in the context of
environmental matters, environmental safety enforcement, and use of natural resources, Ukrainian
scholars provide a more specific definition of this notion in this type of matters. Analyzing the permit
system in the area of environmental safety enforcement, M. M. Romaniak defines a permit document as
a legal form of state administrative permit activity, which is a legalized action of the executive
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authority, taken within the scope of its competence, which expresses the will of the state, and has legal
implications in the form of the possibility to perform certain types of economic activity that will not
present a high risk of damage to the environment after a permit document comes into effect [21, p. 5].
N. R. Kobetska in her post doctoral thesis on the permit system in the area of use of natural resources
provides the three-component definition of permits of use of natural resources: they are the results of
the declaration of the will of competent subjects (owners of natural resources or persons authorized by
them) aimed at delegating the right to use the designated part of a natural resource; official written
documents of personified character defining the right of a natural resource user to use a natural
resource in the way stated in the document; legal facts causing the development of the relations of use
of natural resources [8, p. 25].

In academic studies an integrated environmental permit is defined as a resolution of the competent
authority that establishes individual requirements concerning the impact of specific environmentally
damaging types of economic activity on the environment in terms of an integrated approach to
assessing the effect of certain activities or installations and on the basis of the best available techniques
(BAT) conclusions [7, p. 51]. Defining a permit by introducing the term “resolution” reflects only the
formal aspect of this notion (an official written document of specific format that is the declaration of the
will of competent authorities). From the perspective of its essential characteristics, a permit is an
authorization of the actions and activities of the user of the environment. Pursuant to Item 7 of Art. 3 of
Directive 2010/75/EU, a permit is a written authorization to operate all or part of an installation.

An integrated permit concerns the operation of certain technical industrial facilities designated as
“installations”. This term is legally defined in Item 3 of Art. 3 of Directive 2010/75/EU. “Installation
means a stationary technical unit within which one or more activities listed in Annex I or in Part 1 of
Annex VII are carried out, and any other directly associated activities on the same site which have a
technical connection with the activities listed in those Annexes and which could have an effect on
emissions and pollution”. Essentially, it is a stationary technical unit within which a certain activity is
carried out (one or more) that might have a negative impact on different elements of the environment.
It has to be emphasized that Directive 2010/75/EU applies only to the types of activity of certain
parameters listed in Annex 1.

One of the most important principles governing the system of integrated permits is the principle of
the best available techniques (the BAT principle), which is used to identify: the volume of emissions of
pollutants into air, water, and soil, the sustainable use of resources and electrical energy, the volume of
waste production, noise parameters, etc. [4, p. 19]. This principle means “the most effective and
advanced stage in the development of activities and their methods of operation which indicates the
practical suitability of particular techniques for providing the basis for emission limit values and other
permit conditions designed to prevent and, where that is not practicable, to reduce emissions and the
impact on the environment as a whole” (Item 10 of Art. 3 of Directive 2010/75/EU). Essentially, the BAT
principle consists in creating legal conditions for ensuring sustainable development by resolving the
conflict between economic and ecological interests. The resolution presupposes creating conditions for
a certain type of economic activity, provided that its highest possible (for the time being) sustainability
is guaranteed [28, p. 261].

Another fundamental principle is the principle of an integrated approach to assessing the impact of
installations. The Preamble to Directive 2010/75/EU emphasizes that “different approaches to
controlling emissions into air, water or soil separately may encourage the shifting of pollution from one
environmental medium to another rather than protecting the environment as a whole. It is, therefore,
appropriate to provide for an integrated approach to prevention and control of emissions into air, water
and soil, to waste management, to energy efficiency and to accident prevention” (Item 3 of the
Preamble). The general requirements that must be fulfilled during the operation of installations and
identified during issuance of integrated environmental permits are contained in Art. 11 of Directive
2010/75/EU:

“(a) all the appropriate preventive measures are taken against pollution;

(b) the best available techniques are applied;
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(c) no significant pollution is caused;

(d) the generation of waste is prevented in accordance with Directive 2008/98/EC;

(e) where waste is generated, it is, in order of priority and in accordance with Directive 2008/98/EC,
prepared for re-use, recycled, recovered or, where that is technically and economically impossible, it is
disposed of while avoiding or reducing any impact on the environment;

(f) energy is used efficiently;

(g) the necessary measures are taken to prevent accidents and limit their consequences;

(h) the necessary measures are taken upon definitive cessation of activities to avoid any risk of
pollution and return the site of operation to the satisfactory state defined in accordance with Article
227,

“Within EU the system of integrated environmental permits in general and BAT conclusions in
particular are aimed at big and complex installations that have considerable potential to cause
pollution”. In the meantime, the Directive on industrial emissions does not specify the BAT
requirements for different types of installations and does not contain provisions concerning the level of
the maximum permissible emissions of pollutants or other information about the principles behind
establishing the permit conditions for different types of installations; therefore, it provides the
opportunity for the member states to establish requirements for certain categories of installations
within the scope of the general compulsory regulations. Thus, the implementation of the integrated
permit system requires a detailed study of new or already existing installations, the operation of which
needs a permit, as well as of all the aspects of their environmental impact and the possibilities for
improvement” [7, p. 54].

The provisions of the Directive do not outline the status and the specific features of the authorities
competent to grant a permit, although Items 15-16 of the Preamble contain the general requirements for
the said authority to be competent in legal environmental, technological, and financial matters,
associated with the impact of a certain type of activity on the environment and its elements. P. 2 of Art.
5 of Directive 2010/75/EU also states the following: “Member States shall take the measures necessary to
ensure that the conditions of, and the procedures for the granting of, the permit are fully coordinated
where more than one competent authority or more than one operator is involved or more than one
permit is granted, in order to guarantee an effective integrated approach by all authorities competent
for this procedure”.

Directive 2010/75/EU is a framework document establishing the objectives for the member states.
Each state has the right to make its own decisions as to what mechanisms to use for attaining the set
objectives. In this regard, the experience of the neighbouring Republic of Poland is worth mentioning; it
has been a full member of the EU since 2004, and its environmental legislation is currently based on
and is compliant with EU legislation. Ukraine and Poland, as neighbours, are tightly bound historically,
and it gives the grounds and possibilities for analyzing the processes of the approximation of Polish
legislation to EU legislation, the newest Polish environmental legislation, and the experience of its
implementation. The approximation of Polish legislation (including environmental legislation) to EU
standards practically lasted from 1993 to 2004. The key thing was not so much formal compliance with
EU standards, as the creation of organizational and material conditions, legal-administrative and
financial mechanisms, regulatory structures, necessary for the actual implementation of the adapted
regulations. According to Maciej Nowicki, the former Polish Minister for Environment, ensuring the
efficiency of environmental protection in Poland rests on three “pillars”: clear-cut legislation on
environmental standards; enforcement of the adopted regulations; the financing of environmental
measures [30, p. 21-22].

As stated in Polish academic literature, a system of administrative permits for the activity that
might adversely affect the environment is based on the provisions of EU directives governing the
principles and conditions for emissions of substances and energy into the environment [3, p. 248]. The
main regulations on an integrated approach are stated in Chapter 4 of Title 4 of the Environmental
Protection Act of the Republic of Poland of 27 April 2001 under revision as of April 13, 2018 [20]. The
said chapter was included in the first edition of the Act, although was considerably amended in 2013
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and 2016 in accordance with the requirements of Directive 2010/75/EU. Art. 201 of the Environmental
Protection Act outlines the general conditions for issuing integrated permits (as stated in Directive
2010/75/EU), namely: integrated permits are issued for installations whose operation is likely to cause
substantial pollution of the particular natural elements or the environment as a whole; the Minister of
Environment shall lay down the types of such installations; the Minister shall take into account the type
and scale of the activity conducted in installations. A list of the types of installations that are likely to
cause substantial pollution of the particular natural elements or the environment as a whole and whose
operation requires an integrated permit is contained in the Annex to the Regulation of the Minister for
Environment of the Republic of Poland of 27 August 2014 [26]. This list is identical to the one contained
in Annex I to Directive 2010/75/EU.

The conditions for effects on the environment, determined by an integrated permit, except as
otherwise provided by law, are identical to those stated in other permits. Except for an integrated
permit, Item 1 of Art. 181 of the Environmental Protection Act provides the possibility to grant a permit
for gas or dust releases into ambient air and a permit for waste generation. There is also a permit in
water use matters (for instance, a permit for the discharge of wastewater into waters), subject to
regulation by water law. They are called specific or sectoral permits. It has to be emphasized that in
case of obtaining an integrated permit, there is no need to obtain specific (sectoral) permits.
Nevertheless, an integrated permit is issued (as provided for by the Directive) only for installations
causing substantial pollution (emissions, discharges, waste) of the environment and its elements
(ambient air, water, soil).

Polish environmental legislation on integrated permit issuance reflect the requirements of the BAT
principle. Currently, generalized information of technological and ecological character for installations
requiring an integrated permit is documented in the form of BAT conclusions and published in the
Official Bulletin of the EU, and, consequently, should be the compulsory reference for issuing a permit.
A departure from the BAT requirements happens when the emission limit values are exceeded in
comparison with environmental benefits (Art. 204 of the Environmental Protection Act). Pursuant to
Art. 206, the Minister for Environment shall collect and generalize information on the best available
techniques (BAT) and provide such information for the authorities competent to grant permits and the
interested users of the environment. Moreover, in case of publishing BAT conclusions at EU level, the
competent authority conducts an analysis of new requirements and notifies the operator of an
installation (the user of the environment). If an analysis of conclusions necessitates a review of an
integrated permit, the operator of an installation is notified by the competent authority and is granted a
period of up to four years to align the operation of an installation with the requirements. Such
information is available on the website of the Ministry, where the time for analysis of the performance
of each type of installations and the time for aligning their operation to the BAT requirements are
specified.

The procedure for issuing integrated permits is specified in the Environmental Protection Act of the
Republic of Poland and the Code of Administrative Procedure [9].

The authorities competent to grant permits vary in accordance with the specific characteristics of
the user of an integrated permit and the site where an installation is operated. The authorities
competent to grant integrated permits include: 1) Starosts (in the cities with Powiat rights); 2)
Voivodship Marshalls — in case of substantial pollution of the environment caused by an installation,
and when permits are granted for installations for recycling household waste; 3) Regional Directorate
for Environmental Protection — for projects implemented on the so-called “closed sites”, indispensable
for the purposes of national defence, the list of which is compiled by the state authorities; 4) the
environmental authority — in the process of decision-making concerning the approval of excavation
waste management programs. Furthermore, integrated permit issuance requires the approval of the
Minister for Environment who is sent an online application for an integrated permit within 14 days
upon receipt. Similarly, a copy of the granted permit is sent to the Minister for Environment who keeps
a register of integrated permits.
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The general time period for granting an integrated permit — six months from the date of submitting
an application (Item 2 of Art. 209 of the Environmental Protection Act). It applies to the cases when a
permit is issued for the first time, or when an installation has undergone significant changes, which,
consequently, necessitates amendments to an integrated permit. In the cases when amendments to an
integrated permit are minor, the time period for granting a decision is one month; in more complicated
cases — no more than two months (Art. 35 of the Code of Administrative Procedure).

Pursuant to Art. 210 of the Environmental Protection Act of the Republic of Poland, the amount of
the registration charge for obtaining a permit shall not exceed 12 000 zloty (~3300 $). The precise
amount of the registration charge is calculated using the formula laid down by the Regulation of the
Minister for Environment of 27 August 2014. It depends on the scope and type of activity and the basic
established payment rates.

An integrated permit is granted for an indefinite period (Item 1 of Art. 188), although the
competent authority shall once in five years conduct an analysis of the integrated permit conditions,
and in case there are changes in the BAT requirements, ensure the corresponding amendments are
made to an integrated permit. The granted integrated permit can be substituted for a new one upon the
initiative of the owner of an installation who is planning to conduct its considerable modernization.

The practice of implementing regulations on an integrated environmental permit in Poland has
demonstrated the problems associated with issuance of such permits. The audit of integrated permit
issuance conducted by the Supreme Chamber of Control of Poland in Subcarpathian Voivodeship
brought to the fore a number of deficiencies and problems in implementing the procedure of integrated
permit issuance [27]. The Report of the Supreme Chamber of Control states the following problems:
failure to meet the deadlines for application processing, a delay in passing applications on to other state
authorities for approval, lack of information about approval to integrated permit issuance by the state
environmental authorities in the cases when such approval is necessary. With regard to the initial stage
of the implementation of integrated permits, a considerable problem was lack of skilled professionals
and equipment for checking the operation of installations for which permits were granted. It
specifically concerns the existing units (installations), integrated permits for which had to be obtained
by the end of 2008, although the deadline was not met due to technical and organizational reasons.
Furthermore, there were violations of the five-year time limit, after which the permit had to be
reviewed. As was mentioned above, Polish legislation (amended in 2014) confirmed the necessity to
take into consideration the developed and officially published at EU level BAT conclusions for different
types of installations and, consequently, the necessity to align the operating installations with new
requirements and obtaining new permits. Nevertheless, as stated in academic literature, these
obligations present an extra burden for those involved in economic activity. On the other hand, they
have a positive effect ensuring the same (equal) conditions for doing business [25, p. 395]. All of this has
to be taken into account in the process of implementing the integrated permit system in Ukraine.

The system of environmental permit issuance in Ukraine acquired its current shape in the process
of the development of environmental activity and the necessity to regulate and limit adverse effects on
the elements of the environment: water, ambient air, soil. The development of specific types of permits
is caused both by the objective far-reaching consequences of industrial pollution and the subjective
interests of the state. As it is noted in the publications, licensing (permitting) function of the authorities
is directed towards the regulation of state accounting and control system in the sphere of
environmental protection and it is implemented by the means of issuing permits (licenses) for the
special use of natural resources, permits for dumping and disposal of hazardous substances and waste
into the environment [10, p. 262].

The procedure for issuing specific environmental permits was regulated for a long time exclusively
by environmental legislation and specified in regulatory acts. In 2005, the Law of Ukraine “On
Licensing System in the Field of Business” [14] laid down the requirements for issuance of permit
documents entailing a lengthy process of approximating the provisions of environmental legislation.
The Law of Ukraine “On List of Permitting Documents in the Field of Business” [15], passed in 2011,
laid down the List of relevant documents and established the proscription to demand of subjects of
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economic activity to obtain permit documents not included in the List. In 2014, the Law of Ukraine “On
Licensing System in the Field of Business” that established the procedure for issuing permits, including
environmental permits, was significantly amended. The amendments were aimed at reducing the
number of permit documents, eliminating duplication, and simplifying the procedure for their issuing.
Major changes in terms of simplification of the permit procedure were made in the area of waste
management.

Analysis of regulatory environmental and permit acts gives the grounds for outlining three major
permit documents, which can come under the integrated permit system. They include: a permit for
emissions of pollutants into ambient air by stationary sources (Art. 11 of the Law of Ukraine “On
Ambient Air Protection” [13]); a permit for specific water use (for instance, for emissions of pollutants
into waters) (Art. 49 of the Water Code of Ukraine [24]); a permit for activity in the area of waste
management (the Law of Ukraine “On Waste” [19]). Nevertheless, the procedure for issuing the last
permit has not yet been regulated.

The environmental requirements for subjects of economic activity who are granted these permits
are laid down in the statutes of Ukrainian law. Pursuant to P. 10, 11 of Art. 11 of the Law of Ukraine
“On Ambient Air Protection”, “permits for emissions of pollutants into ambient air are issued on the
following conditions: if the standards of environmental safety are not violated during their period of
duration; if the standards of permissible emissions of pollutants from stationary sources are not
violated; if the requirements for technological processes with regard to limiting emissions of pollutants
are met. In case the parameters of emission sources, their number, the quality and quantity of
pollutants, measures aimed at reducing their amount are changed, the above-mentioned permits are
amended.

The authorities competent to grant these permits are different and change often. For instance,
permits for emissions of pollutants into waters are currently granted by local government agencies that
implement the policy of the state in the area of water industry development; permits for activity in the
area of waste management are granted by regional state administration agencies; permits for emissions
of pollutants into ambient air by stationary sources — by the Ministry of Ecology and Natural Resources
or regional state administration agencies (depending on the category of the user of a permit).

Currently, permits are issued through centers for administrative services according to the “one
window” principle under the Law of Ukraine “On Administrative Services” [12].

Analyzing the current rules and regulations governing the procedure for the permit regulation of
emissions, discharges, and other adverse effects on ambient air, waters, soils [7; 22; 28], Ukrainian
scholars identify the provisions containing specific requirements for the integrated permit system.
Nevertheless, they are certainly not compliant with the nature of integrated permits and the BAT
principles, and need to be updated. No less important is aligning the system of integrated
environmental permits with environmental impact assessment, particularly in the course of introducing
and designing new installations. Environmental impact assessment is carried out at an earlier stage of
designing an industrial facility. Its conclusions can be further used for permit issuance.

Annex XXX to the Association Agreement contains a list of measures and the deadlines for their
adoption aimed at ensuring the implementation of the provisions of Directive 2010/75/EU. They
include: adoption of national legislation and designation of the competent authority (authorities);
identification of facilities in need of a permit; implementation of the best available techniques in
accordance with EU reference documents; introduction of the integrated permit system; adoption of the
mechanism for compliance supervision; establishment of emission limit values for incineration;
planning the programmes aimed at reducing the total annual volume of emissions from installations in
operation. This general list of measures was elaborated in the regulatory acts of the Government of
Ukraine. The Order of the Cabinet of Ministers of Ukraine of 17 September 2014 No. 847-p. “On the
Implementation of the Association Agreement between the European Union and its Member States, of
the one part, and Ukraine, of the other part” [18] ratified the Action Plan on Implementation of the
Association Agreement for the years 2014-2017. Item 257 of the Plan defined the obligation to develop
regulatory acts aimed at implementing Directive 2010/75/EU (the deadline — December 2017). To
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execute the Order of the Cabinet of Ministers, the Ministry of Ecology and Natural Resources ratified
the detailed plan on implementation of the Directive, which was not carried out within the set time
limit. The Resolution of the Cabinet of Ministers of Ukraine of 25 October 2017 No. 1106 “On Execution
of the Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part” [16] repealed the previously ratified orders concerning the measures and the
deadlines for implementation and ratified a new Action Plan on Implementation of the Association
Agreement. Item 1725 of the Plan provides for the necessity to adopt national legislation on the
implementation of integrated permits and designation of the competent authority (authorities) in the
area of industrial pollution (from the project approval to adoption of regulatory acts) until March 20,
2018. Nevertheless, for the time being, no action has been taken on this matter.

The current Ukrainian permit system for regulating the activity of industrial enterprises in terms of
their environmental impact includes the autonomous, sectoral systems of permit issuance. The
procedures for issuing these permits, despite the present tendencies of deregulation and the
introduction of unified, simplified approaches, involve the necessity to prepare numerous documents,
which are added to applications for permit issuance. As stated by the Deputy Minister of Ecology and
Natural Resources of Ukraine, “currently, the national system of environmental protection is
developing around its specific areas (ambient air protection, waste management, the protection and
sustainable use of water resources, mineral resources management), although there is no proper
systematic exchange of information in electronic format. The main difficulty lies in the fact that the
environmental sphere is currently managed by different state executive authorities. The state control of
the environmental sphere has to be integrated, exercised both over its areas (ambient air protection,
waste management, the protection and sustainable use of water resources, mineral resources
management, etc.) and its functional elements (the permit, report, supervision systems, etc.). The
implementation of the integrated electronic system of environmental management, in accordance with
European approaches to environmental information management, will eliminate the “dispersal” of
environmental information between different executive authorities ensuring the availability of
information not only on emissions into the environment, but also on permits, constraints, resolutions
concerning environmental impact assessment in one database” [23].

3. CONCLUSIONS

Therefore, the basic generalized characteristics of the integrated permit system in the sphere of
environmental protection and environmental safety enforcement in accordance with the requirements
of Directive 2010/75/EU include:

— the system of integrated environmental permits is the immediate realization of the principle of
sustainable development and reflects a compromise between economic and ecological interests;

— an integrated environmental permit is authorization of, approval to a certain activity;

— itis granted by the written resolution of the competent authority;

— itis issued for the operation of technical installations;

— stationary technical installations that require an integrated permit have a considerable negative
effect on the environment;

— a list of such installations is limited and determined by the area of economic activity, its
parameters and environmental impact;

— it defines the conditions of the complex impact on the environment and its elements;

— these conditions must be based on the statutory requirements and technical recommendations
specific to each installation;

— the principle of the best available techniques (BAT) is the basis for establishing the requirements
for each installation;

— the definition of these conditions is possible as a result of cooperation and consultation with the
state authorities, the interested parties, the public;
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— the process of integrated permit issuance must be transparent and ensure the possibility of the
public participation and access to information;

— the time limit for permit issuance must be optimal and long enough for a comprehensive analysis
of the conditions of the operation of an installation;

— integrated permits have an extended or even unlimited validity period, although the legislation
must provide for the systematic control and revision of the permit conditions in accordance with
objective changes in the operation of an installation or environmental and technical standards.

The institutional and functional legal organizational mechanism of Ukraine’s transition to the new
system of integrated permit regulation involves many aspects, including:

1. Making amendments to the legislation on the basis of the earlier developed strategy for aligning
the current environmental legislation with the requirements of Directive 2010/75/EU. It must be based
on an integrated approach. Amendments must concern the basic statutory regulations of the Law of
Ukraine “On Environmental Protection” and be elaborated in specific legislation. The statutory
regulation of integrated environmental permits must be based on the principles laid down in Directive
2010/75/EU in accordance with the national system of legal environmental regulation and the practice
of the implementation of this type of permits in the neighbouring states.

2. The differentiation of regulation depending on the scope of the adverse effects of economic
facilities on the environment. Only the users who cause substantial pollution of the environment must
be obliged to obtain integrated environmental permits. Enterprises with a lower environmental impact
must be subject to simplified legal environmental regulation. In this case, the general methods of
regulation can be used: registration, permit issuance after the submission of an application, etc.

3. Making a specific “inventory” of installations that require integrated environmental permits. It
is important to set priorities and define the stages of the application of the integrated permit procedure
to industrial facilities.

4. The necessity to adopt a transparent and thorough approach, to consult different competent
authorities, and to take into consideration their recommendations in the course of analyzing the
conditions of the operation of installations that require an integrated permit. The authorities competent
to grant a permit must have a certain freedom of action, since analysis of the operation of an installation
and the definition of the conditions for its compliance with the best available techniques cannot fit into
a standard algorithm. It, therefore, requires the reorganization of the work of the state authorities, the
growth of their competence and responsibility.

5. Financial support from the state and the concessionary loan system for the modernization of
industrial infrastructure in accordance with the requirements of EU BAT conclusions. The incentive
scheme for subjects of economic activity that are adopting the BAT principles.

6. Emphasizing the role of voluntary environmental audit and environmental certification as the
relatively “mild” ways to adopt new European environmental requirements. The voluntary forms of
internal environmental control, the implementation of the system of the environmental management of
enterprises can play a significant role in the process of adopting the new principles of the regulation of
adverse effects on the environment.

The current tasks for the implementation of the integrated environmental permit system in Ukraine
include: the development and adoption of laws and regulations governing the procedure and
conditions for implementing the integrated permit system; expert and informational support of this
activity; a proper personnel supply and training of the competent authorities that will be assigned the
function of issuing permits; the practical realization of the procedures for issuing permits, controlling
and examining compliance with the conditions stated in them, and registering these permits; ensuring
public access to information associated with obtaining integrated environmental permits, etc.

The implementation of integrated environmental permits is a lengthy and complicated process. It
requires consistent actions aimed not only at making formal amendments to legislation, but also at
reorganizing the economic, financial, technical, institutional systems, and at supporting and
coordinating the work of different state authorities. Special attention should be directed to the
development of technical recommendations in compliance with EU requirements. The application of
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the BAT principle in the long run will contribute to the technical modernization of enterprises, to
making them more economical with resources as well as increasing competitiveness on EU and world
markets, and, on the other hand, to improving environmental conditions and enforcing environmental
safety. It would be reasonable to start with the implementation of pilot projects aimed at incorporating
integrated permits into different spheres of economic activity. Informational and ideological support
plays an important role, since it is aimed at persuading the interested parties of the viability and
significance of the implementation of the integrated environmental permit system. The gradual
adoption of the integrated permit system can take up to ten years, although this time limit is objectively
justified.
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Kobenpka Hagis. InTerpoBanmii ekoAoriyHmil A403Bia: BUMorn 3akoHodascTBa €C, mpakTuka peasiszarmii B
IMoapmi, mepcniektuBy Aaa Ykpainn. 2Kyprar ITpuxapnamcvkozo ynisepcumemy imeni Bacurs Cmegariuxa, 5 (2)
(2018), 33-44.

CraTrsl mpuCBsIYeHa aHaAi3y IHCTUTYTy IiHTErpOBaHOIO AO3BiABHOTO PeTyAIOBaHHSA 3abpyAHEHH:
AoBKiaasa. Bona Bkatouae anaais Aupexrusu 2010/75/€C Ha mpeaMeT BU3Ha4eHHS OCOOAMBOCTEN, BVMMOT,
miAcTaB Ta HOPAAKY HaJaHH: iHTerpoBaHUX A403B0AiB. Ockiabku /upekTuBa € paMKOBUM JOKYMEHTOM,
KOXKHa Jep>kaBa CaMOCTIIHO BHUpillly€, sKi MeXaHi3Mu caig 3agioBatu. B crarti mpoanaaizoBaHO
3aKOHOJaBue peryAloBaHHs 1 IIpakTMKy 3alpoBa/KeHHs iHTerpoBaHMX A03BOAiB y cycigniin IToapmii.
ITpoBoauTECA TAYMadeHHsS OCHOBHOTO €KO/OTO-IIPaBOBOrO AOKyMeHTy PecryOaixm IToabma — 3akoHy mpo
OXOpOHY A0BKiaasA. OCHOBHY yBary HNpPUAiASI€ThCSA BCTAaHOBAEHHIO YMOB 3acTOCyBaHH:A HpuHUMIy BAT,
IPOLIEAYPHUM aclleKTaM HaJaHHA AO3BOAiB: CyO'€KTUM BUAAdi, CTPOKM, KOHTpOAb Tomo. CaMocCTiiiHiii
XapaKTepUCTUII IiAAATaIOTh 3aKOHOAABYI aKTM YKpalHM MO0 AO3BOAIB Ha BUKUAW 3a0PYAHIOIOUMX
pedyoBuH B arMmocdepHe IIOBITps, CKUAIB Y BOJHI OO'€KTM Ta IIOBOAXKEHHA 3 Bigxogamm. Ha migcrasi
IIPOBEAEHOIO AOCAiAKeHHSI (POPMYAIOIOThCSL y3araabHEHI XapaKTEePUCTUKM IHTETpOBaHOI A03BiABHOL
CUICTEMHU Yy BiAHOCMHAX OXOPOHU JOBKiAAs Ta 3a0e3Ile4eHHs eKOJOriYHOI Oe3IeKu, OCHOBHI 3aBAaHHs Ta
3axoAu, IIO IOKAMKaHI 3a0e3redynTy BIPOBaAXKEHHs iHCTUTYTY iHTerpoBaHMX €KOAOTIYHUX JAO03BOAIB B
YkpaiHi.

Karouosi caosa: Aupexrusa 2010/75/€C, inTerpoBaHmMit eKOAOTiYHMI A03Bia, mpuHiun BAT,
iMrizemenranis moaoxxens Aupexrusy 2010/75/€C.
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CONTRIBUTING TO NATURE’S RECOVERY THROUGH URBAN
AGRICULTURE

JAMIE MATTHEWS, AFSHIN AKHTAR-KHAVARI

Abstract. The paper analyses the legally established practice of agriculture has been forced out of
the urban environment as land value increases with higher population densities. It’s stated, that
cities and surrounding urban environments have grown dependent upon regional areas and
industrial agricultural practices to provide food for their increasing populations. Most commonly,
urban agriculture is practiced by third world nations as a first line of defence against hunger and
malnutrition or as poverty alleviation in times of economic stress. This paper argues that the
practice of urban agriculture contributes to vital environmental recovery necessary in this, the
geological age of the Anthropocene. As human activity continues to impact the functioning of earth
systems at the planetary scale, we must actively assist nature to recover rather than assume that
our existing environmental protection and conservation strategies are effective in preserving the
natural environment.

Keywords: urban environment, urban agriculture, Anthropocene.

1. INTRODUCTION

Today, the practice of agriculture has been forced out of the urban environment as land value
increases with higher population densities [1, p.114]. Cities and surrounding urban environments have
grown dependent upon regional areas and industrial agricultural practices to provide food for their
increasing populations [2, p. 48-49]. As a result, 50% of Earth’s habitable land area is utilised for
agricultural production [3], and ‘agribusinesses” employ mechanically and chemically intensive
farming methods to produce a maximum yield for both domestic and international markets [4].
Unfortunately, the industrial practice of agriculture negatively impacts upon farming land and the
surrounding environment. Increased use of fossil fuels and indiscriminate use of chemicals lead to air
pollution, groundwater contamination, soil erosion, depletion of soil nutrients and considerable impact
upon insect populations [4, p. 208]. Furthermore, the import of food from regional areas to urban
environments requires motorized transport or airfreight and often, non-recyclable packaging. This
promotes additional use of fossil fuels, air pollution and plastic or non-recyclable waste in the process
of food production [5, p. 45]. On the other hand, urban agriculture is the practice of growing,
processing and distributing food and non-food products to an urban environment by re-using
resources, products and services from within that urban environment [6, p. 85]. Put more simply, urban
agriculture involves food production for cities in cities where production activities are integrated into
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the local urban ecological system [7, p. 190]. The practice closes an ‘open loop” system where produce
has typically been imported into cities and remaining waste is dumped instead of being reused or
recycled [8, p. 141]. Individuals or organizations may engage in activities such as growing vegetables
and fruit, raising livestock, beekeeping, aquaculture, hydroponics and aquaponics in an attempt to
cultivate fresh produce closer to home [9]. These activities are generally conducted in urban or
backyard gardens, community plots or urban farms operating with the purpose of generating profit
[10, p. 224-225].Most commonly, urban agriculture is practiced by third world nations as a first line of
defence against hunger and malnutrition or as poverty alleviation in times of economic stress
[9, p. 153]. Families will grow crops and livestock in their homes for their own consumption or for sale
as a predominant or supplementary source of income [2, p. 49]. Urban agriculture can be particularly
beneficial where valuable produce, such as fruit trees, medicinal or ornamental plants, silkworms and
mushrooms, is cultivated on small pockets of urban land [11]. However, first world nations are now
recognising that there are many social and environmental benefits to the urban agricultural practices
that sustain life and communities in poorer countries. Urban agriculture in first world nations typically
constitutes backyard or community gardens operating with the purpose of teaching sustainable living
practices and promoting the consumption of local and nutritious produce.

The potential for urban environments to produce food is immense despite cities appearing to lack
the required space and resources to do so [12]. Even where urban agricultural practice may not produce
significant quantities of fresh produce, the practice in itself performs vital functions that enrich city life
and assists in recovering the natural environment [13, p. 225]. In particular, urban agricultural practice
promotes improved air quality, waste and water management, nutrient recycling and biodiversity in
urban environments [14, p. 47].There are also many social benefits to the practice of urban agriculture.
The opportunity to conduct agricultural practices in urban environments allows for transparency in
food production and increased literacy of the community in food and health sciences [11, p. 225].
Furthermore, consistent gardening within the community instills environmental ethics [4, p. 215] and
promotes political activism [15, p. 13].

This paper argues that the practice of urban agriculture contributes to vital environmental recovery
necessary in this, the geological age of the Anthropocene. As human activity continues to impact the
functioning of earth systems at the planetary scale, we must actively assist nature to recover rather than
assume that our existing environmental protection and conservation strategies are effective in
preserving the natural environment [16, p. 737]. In recent years, a significant amount of research has
considered environmental recovery issues through the conceptual framing of ecological restoration and
rewilding [46]. In this paper, the term ‘recovery’ is used more broadly to refer to activities that
contribute to reducing the likelihood of tipping any of the nine established earth systems at the
planetary scale [43]. As such, recovery initiatives can include a wider range of activities such as the
practice of urban agriculture. The first part of this paper discusses the concept of urban agriculture and
briefly explores how the practice contributes to environmental recovery efforts. It then goes on, in the
second part, to consider how urban agriculture operates in a Western democratic system like that of
Australia. Overall, this paper argues that the successful implementation of agriculture in Australian
urban centres requires all tiers of the Australian Government to develop more robust initiatives to
encourage environmentally-friendly food production, health of urban citizens and more broadly,
environmental recovery efforts. By viewing urban agriculture through this recovery lens, this paper
demonstrates that urban agriculture is more than food production and should be valued by Western
democratic countries like Australia.

2. ANALYSIS AND DISCUSSION

2.1. Economic, Environmental and Social Impacts of Urban Agriculture Food Production and
Enrichment of City Life

Urban agricultural ventures enrich city life for individuals, families and communities by providing
fresh food for consumption or sale whilst beautifying the surrounding urban environment.



Contributing to Nature’s Recovery through Urban Agriculture 47

Despite the limited size of urban allotments, urban agricultural plots actually have the potential to
out-produce industrial agricultural plots. Industrial agriculture promotes monoculture cultivation and
the intensive use of chemicals in fertilisers and pesticides. Firstly, monoculture farming is known to
deplete and degrade the integrity of nutritious soil [49, p. 156] Also, when chemical fertiliser or
pesticide is used excessively, it can result in nutrient loss, surface and groundwater contamination, soil
acidification or basification and reductions in useful microbial communities in farming [14, p. 137].
However, urban agricultural practice promotes polyculture and the rotation of crop species, as well as
the use of recycled organic, household or human wastes as fertiliser [5, p. 49]. These processes replace
nutrients in the soil as well as improve the structure of soil, increasing its ability to hold water and
nutrients. Therefore, the more fertile soil of urban agricultural projects should be capable of producing
a larger and more nutritious yield than the soil of industrial agricultural land.

This yield may be sold within the community to fund the ongoing costs of a venture or to generate
profit. In larger ventures, additional income may also be derived through community gardening
workshops or garden tours [4, p. 210]. Whilst volunteers from within the community tend to most
community gardens, larger ventures have the potential to provide full time, part time or paid work
opportunities. For example, workers may assist in gardening, teaching workshops or delivering fresh
produce donated or sold to local organisations and restaurants [4, p. 210].

Another benefit of urban agricultural practice is the indirect beautification of the surrounding
urban environment. Garden plots can replace vacant or abandoned city land that is oft prone to
discarded rubbish and destructive vandalism [4, p. 213]. Also, the addition of green space, foliage or
flowers adds diversity and aesthetic appeal to the urban landscape [4, p. 210]. It is reported that the
natural, repetitive patterns of trees and plants radically reduces stress levels in humans [4, p. 210].
Furthermore, the introduction of green space in urban environments encourages physical activity and
leisure time spent outdoors in nature [4, p. 210].

2.2. Recovery of the Natural Environment

However, most significantly, urban agricultural practices show great promise in recovering the
natural environment devastated by the development of cities and urban sprawl. As discussed above,
the organic farming practices utilised in urban agriculture return nutrients to the soil in which they
started [4, p. 210]. For example, when organic household waste is turned into fertiliser, composted food
scraps are absorbed back into the soil and enrich new crops. This practice keeps urban soil systems in
balance as well as redirects waste otherwise intended for landfill [4, p. 210]. Similarly no-organic
household waste such as wood, old carpet and glass can be recycled as production infrastructure in
agricultural activities [4, p. 210]. In particular, old tyres and wood offcuts can be repurposed as troughs
or containers, barrels can store irrigation water and plastic bottles can hold plants in vertical gardens.
Also, plastic bags or sheeting can be shredded and used as mulch to conserve water and reduce the
growth of weeds in garden bed [4, p. 210].

Secondly, the addition of plants and green space within cities assists in improving a city’s
microclimate [5, p. 48]. Green foliage increases humidity levels and intercepts direct solar radiation to
reduce temperatures in otherwise hot, concreted areas. Furthermore, foliage captures dust and gases
from polluted city air whilst introducing more pleasant odours into the urban environment [5, p. 48]. In
particular, plants will absorb a greater amount of carbon dioxide during their growing phase. The
continuous practice of crop production will allow for more carbon dioxide to be captured from city air
than in natural, established systems such as tropical forests [5, p. 53-54].

And lastly, the addition of plants and green space promotes flora and fauna biodiversity within the
urban environment [5, p. 53]. Firstly, urban green spaces connect fragmented habitats across cities
creating new habitat and wildlife crossings, which divert migrating or foraging animals away from
busy roads and intersections [21, p. 194-195]. Secondly, different urban agricultural ventures introduce
a range of plant species not typically found in cities or developed areas. In particular, ventures may
promote the growth of aquatic plants, edible produce and ornamental native and exotic species. The
introduction of these plant species encourages pollinating insects, such as bees and butterflies, into the
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urban environment [21, p. 193]. Similarly, tall, native and fruit or seed-bearing trees encourage wildlife
[21, p. 194] and provide a resting place for migratory bird species.

Urban agriculture also promises to assist flora and fauna biodiversity in regional areas once cities
grow less reliant upon industrial agriculture. Where regional agricultural land is left to recover from
monoculture cultivation, soil erosion and intensive chemical use, wildlife may recolonise natural
habitats. Also, a variety of native flora species may flourish where non-native or monoculture crops
typically grow in great volumes [21, p. 193].

2.3. Community Engagement and Awareness

The practice of urban agriculture requires the community to come together in cooperation and
partnership. In doing so, farming as a community increases community engagement and provides an
opportunity for community education about nature, consumption and living in balance with the
environment [2]. Some wurban agricultural initiatives operate indefinitely, making sustained
contributions to environmental recovery efforts and building communities around the venture where
the venture has been strategically embedded into a community space.

However, urban agricultural practices go further to allow individuals to more intimately connect
and interact with nature. By engaging in local farming, individuals are able to recognise the benefits of
the practice and the human connection to the environment. When individuals better understand this
connection, there is a heightened awareness of the human responsibility to implement change and
reduce impact upon the natural environment [30, p. 215]. Therefore, urban agriculture has the potential
to promote important change in the lifestyle and consumption behaviour of individuals who engage in
the practice [5, p. 54]. Similarly, community activities around urban agriculture support discussions
and interaction between different generations within the community. This practice can, in turn, enable
future generations to assume responsibility over pressing environmental issues.

2.4. Urban Agriculture around the World and in Australia. International Examples of Urban

Agriculture

As discussed above, it is typically the poorer communities of developing countries who practice
urban agriculture [21, p. 194-195]. Individuals and families are reliant upon domestic produce for
household consumption and sometimes engage in selling excess produce to supplement low income
[21, p. 194-195]. Urban agriculture has also become necessary where a country suddenly faces food
insecurity [23, p. 174]. In particular, cities in Cuba and the city of Detroit constitute model examples of
how urban agricultural practice can supplement a city’s reliance upon foreign or regional industrial
agriculture.

Prior to 1990, Cuba was dependent on industrial agriculture and foreign imports for food supply.
When the United States implemented an embargo interfering with Cuba’s trade relations, Cuba
experienced a chronic food shortage [21, p. 194-195]. The country had no food production
infrastructure or land dedicated to growing produce, however, citizens began to plant crops in
backyards and on balconies, rooftops and vacant land sites. The result was so effective that the Cuban
Government amended city laws to allow citizens to use vacant public and private land lots as
productive agricultural land [30, p. 233]. The Government also created the Urban Agriculture
Department to aid and support development of urban farms. The Department specifically engages with
the Government’s research sector to effectively promote small-scale urban agriculture and educate
farmers about sustainable farming methods. As a result, Cuban cities now produce more than 90% of
the perishable produce consumed in those cities [30, p. 234].

Detroit has also resorted to urban agricultural practices following significant population decline
and widespread poverty [35, p. 4-5]. When all large supermarket chains closed their Detroit branches,
there was insufficient fresh produce to feed the majority of Detroit citizens. Citizens resorted to
planting illegal gardens on side lots and vacant plots around the city in order to cultivate fresh produce
[15, p. 502]. The Government did not penalise these citizens but actually adopted Urban Agriculture
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Amendments into the city’s zoning ordinance. Whilst the small-scale rearing of livestock is yet to be
approved, urban farming is now a legal and encouraged practice [15, p. 504]. The Government leases
properties to organisations such as the Detroit Black Community Food Security Network and the
Earthworks Urban Farm who grow food and promote healthy eating and instill environmental
awareness in citizens and volunteers. The Earthworks Urban Farm even accommodates court-ordered
community service and a program to certify volunteers in safe food handling, food processing and
restaurant work [37, p. 7-8].

Therefore, it would appear that governments are only receptive to urban agricultural practice in
situations of high need. However, cities stand to benefit substantially from urban agricultural practice if
governments and public policies promote such practice. Unfortunately, small-scale ventures in first
world nations, such as the United Kingdom, the United States and Australia, have been impeded by
government regulation and lack of consistent funding. Therefore, so long as Australia is perceived to be
a food-secure country, it is unlikely that the Australian Government will allow for the unlimited
adoption and promotion of urban agricultural practices.

2.5. Urban Agriculture in Australian Cities

Australia is one of the most urbanised nations in the world with over two-thirds of its population
residing in capital cities [17, p. 12]. Each Australian city is reliant upon regional food sources to provide
sustenance for its ever-increasing urban population. Whilst the country is fairly food secure and does
not suffer from widespread poverty, Australia’s adoption of urban agricultural practices should be
based on the motivation of environmental awareness [3, p. 22]. It is argued that the legal
implementation of urban agriculture would reduce Australia’s reliance on industrial agriculture and
assist in recovering the natural environment within Australian cities.

Australia’s local governments typically exercise jurisdiction over planning, development and
environmental protection issues that may influence the practice of urban agriculture. Local
governments are enabled by State legislation such as Queensland’s Local Government Act 2009 (Qld) or
New South Wales” Local Government Act 1993 (NSW). However, Federal support of regional industrial
agriculture suggests that Australia’s governments will preference agribusiness and foreign exports over
any local and environmentally friendly farming alternative [11].

In 2013, the Australian Government’s Department of Agriculture, Fisheries and Forestry released
‘the National Food Plan’ [8]. The Plan only briefly considered Australian food consumption and
processing matters, focusing predominantly on maximising export of produce for Australian industrial
producers [11]. In particular, the Federal Government promised to reduce trade barriers with Asian
countries and ensure that food producers have access to all the technology and resources required to
increase production to export food to Asia [9, p. 4-5]. Whilst the economic advantages of industrial
agriculture are significant, the Government needs to specifically consider the impacts of climate change
and the future of food production. The Government’s focus on economic prosperity, employment and
community wellbeing in regional Australia will inevitably reduce the impact of any positive
environmentally friendly farming alternatives practiced in urban environments. Accordingly, it may be
expected that Government funding will instead be prioritised in regional farming research initiatives.

Therefore, where the Federal Government does not recognise the environmental significance of
urban agricultural practice, lower Australian governments will need to regulate and encourage such
practice. Unfortunately, a tension between economic development and environmental protection will
typically preference profit or economic opportunity within our capitalist society. Commonly, where
local government might legislate for urban agricultural practice, Australia’s city councils appear
reluctant to allocate vacant urban land to growing produce instead of using the land as profitable
residential or commercial space [35, p. 13]. Also, issues of public safety and insurance liability mean
that any council policy relating to community gardening is often heavily regulated or requires
significant financial investment from residents [44]. A consideration of council laws, State building
development code and State teaching curriculums provides that Australian local and State
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governments have failed to truly encourage urban agricultural practice amongst the Australian
community.

Firstly, a majority of city councils require residents to apply for a permit and pay an average yearly
fee of approximately $170 to construct a garden bed, plant or interfere with vegetation on council land
[10]. In some city councils, this fee is waived for ‘edible’ or community gardens, however, residents
cannot utilise any gardening structures such as garden bed edging, planter boxes or non-organic
materials including loose gravel and crushed brick [4]. Furthermore, particular city councils, such as the
Sunshine Coast Council in Queensland, require residents to hold public liability insurance over any
garden beds, should any injury occur due to or surrounding a resident’s gardening venture [44]. Whilst
it is reasonable for local councils to prioritise the safety and regulation of resident gardening ventures,
the costs involved in applying for a permit, paying annual fees and maintaining insurance cover is
likely to deter residents who would usually wish to engage in urban agricultural practices.

Secondly, consideration of State Sustainable Building Codes for new developments establishes that
there is no requirement for the inclusion of green space, garden beds, irrigation or solar systems to be
used for agricultural practices on new residential properties. For example, Queensland’s Sustainable
Buildings Guideline recommends the inclusion of outdoor living areas such as decks, verandas or
balconies as these structures promote the Queensland outdoor lifestyle and encourage time spent
outdoors without the use of artificial cooling [1, p. 17]. Also, the Guideline recommends solar energy
systems as an environmentally friendly substitute to reduce a household’s green house gas emissions
[1, p. 22]. However, there is no mention of any land area or infrastructure, which would specifically
assist in growing food or other non-edible plants at home. This is especially concerning in the
development of high-density living where green space is already typically limited. It would be
encouraging to see that Australian State governments have considered regulating the inclusion of
valuable green space in new housing developments.

And lastly, consideration of State Primary School Curriculums suggests that the Australian State
School system fails to adequately instill an appreciation for horticulture and/or urban agriculture in
young children. For example, the New South Wales State School Curriculum, provided by the New
South Wales Education Standards Authority, is said to encourage children to consider the process of
growing plants and raising livestock, as well as the impact of significant development and drought [28].
However, no further information is provided to suggest whether students are taught about negative
environmental impacts of industrial agricultural practices. It would be encouraging to see that
Australian education standards instill an appreciation for healthy and locally grown fresh produce in
Australia’s youngest generation.

Fortunately, regardless of the above-mentioned financial or regulatory hindrances, a handful of
urban agricultural ventures have persisted and flourish in Australia’s capital cities. These ventures
typically constitute ‘city farms” founded by non-profit organisations and are tended to by volunteers or
a limited staff. In order to continue operating, these city farms sell their produce within the community
or rely upon intermittent funding grants [16].

In Sydney, Pocket City Farms operate with the purpose of filling neglected spaces with fresh,
organic produce. The Pocket City pilot farm collects food scraps from local homes in a large
composting unit to ensure that nutrients are returned to the soil and future-harvested crops. The farms
generate income by selling produce at a farm gate stall every Saturday morning and encourage paid
community and school tours [31].

In Brisbane, Northey Street City Farm operates on four hectares with more than one thousand
varieties of fruit trees, bushes, shrubs and ground-covering plants. The farm is heavily reliant upon
community grants and the work of volunteers to remain viable [22, p. 113].

However, its founders continue on in the belief that permaculture can create an environmentally,
socially and economically just world. Accordingly, operators encourage anyone in the community to
volunteer or attend workshops about sustainable living taught specifically at the farm [27].

In Perth, Green World Revolution is another enterprise growing and selling produce from a 400m?
site in the city centre. The enterprise provides paid work for unemployed Australians through the
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Australian Work for the Dole Scheme. Workers tend to the gardens and bicycle deliver fresh produce
grown on site to local restaurants and cafes. Green World Revolution also re-collects food packaging
from restaurants for re-use in future produce deliveries [13].

However, the most impressive Australian venture operates in Melbourne with extensive support
from the Yarra City Council. The Council developed the Community Growing Spaces Program as part
of the Urban Agriculture in Yarra Strategy [49]. The program operates with the purpose of assisting the
community to grow pop-up gardens, planter boxes or nature strip gardens on Council property [50].
Residents must simply attend a gardening workshop before the Council will provide the basic
resources for residents to erect gardens in the community. It is understood that this program is so
successful because the Council is connecting people to the land and cultivating a food culture. The
program promotes the building of communities and the growing and sharing food with minimal
environmental impact [50].

3. CONCLUSIONS

The community ventures described above are instrumental in reconnecting people within
communities and establishing healthier relationships between these communities and the environment.
When ventures inspire people to assist in gardening, erect their own gardens or live in better harmony
with the environment, they promote recovery of the natural environment in cities and surrounding
urban areas. Nutrient-rich soil, an improved microclimate and flora and fauna biodiversity will assist in
returning cities to their more natural state [7, p. 47].

However, at present, only more substantial and persistent urban agricultural ventures survive. It is
expected that if policymakers understood urban agriculture on a holistic level and did not focus on
economic output and profit margins, there would be greater opportunity for smaller ventures to
flourish too [29]. The Australian legal system can no longer rest on the foundations that evolved prior
to the Anthropocene. This new geological era requires urgent legal intervention into the development
and maintenance of urban environments to ensure the protection and recovery of natural habitat and
biological diversity [20].

Australian governments at federal, state and local levels can play a key role in promoting small and
medium-scale urban agriculture, which will assist in recovering the natural environment of Australia’s
cities [24, p. 48].

The development of urban agricultural ventures has the potential to assist climate restoration, soil
fertility, biodiversity and overall environmental awareness in urban environments. It has been argued
that the future of any urban agriculture policy will begin with an effort by the Government to celebrate
local food networks. In turn, the Australian community should be inspired to engage in the practice of
urban agriculture and these local food networks.

In overseas cities and countries where urban agriculture has been successfully implemented, there
has always been a form of regulation or policy in place. Therefore, it is recommended that Australian
local governments consider the development of an urban agricultural plan that recognises the
interrelation of food, agriculture, health and the environment. An urban agricultural plan may be
incorporated into city land-use planning allowing for the use of inner city green space for agricultural
practices [7, p. 59]. The plan could be used to preserve agricultural land on the fringe of cities and
promote better regulation of environment, social and financial factors balanced in any development
assessment [42, p. 122]. Furthermore, Australian governments could promote legislation that imposes
green space, solar and water facilities for urban agriculture on all new housing developments. In cases
of redevelopment, legislation may also impose site remediation to ensure that soil is safe for future
farming of produce [42, p. 122].

Lastly, it is recognised that the successful implementation of urban agriculture into cities is reliant
upon community engagement and education. It would be beneficial for Australian governments to
promote the establishment of backyard plots, community gardens or even city farms by providing
funding and education required for growing fresh produce. Australian governments could also
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develop an accreditation system for identifying and promoting produce grown and sold locally in

communities [7, p. 54].
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Mertsi03 Asxeitmi, Axtap-Kxsapi A¢miiH. BigHOBAEHHSI HaBKOAMIIHBOIO IIPUPOJHOIO CEpeAOBUIA uepes
BeJeHHs CiAbchKOro rocmodapcTsa y Mictax. Kypnaa Ilpuxapnamcvkozo ywieepcumemy imeni Bacuas
Cmegpanuia, 5 (2) (2018), 45-54.

Y poboTi aHaai3yeThcsl MpakTUKa IIPaBOBOTO pery/AioBaHHs 3abes3lledeHHsl Ta BeAEHHS CiAbChbKOTO
rocriogapcTsa y MicTax B yMOBaX 3pOCTaHHSI BapTOCTi 3eMAi Ta 30iAbIIeHHs ITiABHOCTI HaceAeHH:.
BusnaueHo, 110 HaBKOAMIIHE cepeJoBuIe Yy MiCTaXx 3a4eXWUTh Bij perioHaApHUX YMOB Ta
CiABCHKOTrOCIIOAAPCLKOL MPAKTUKM, Ha SKUX O0a3ye€Thcs peryAioBaHHS IIPOAOBOABYOL Oe3leKu B yMOBax
IIOCTiMTHOTO 3pOCTaHHs HaceaeHHs. HariyacTimre micbke ciabChbKe rOCIIOAAPCTBO ITPAKTMKYETBCS KpaiHaMu
TPeTBOIO CBIiTy SIK IepIIIOYepTOBMil CIIOCIO 3armoOiraHHs roaoay Ta HeJoldaHH:S abo SIK 3acib 3armodiraHH:A
OiaHOCTI B ITepioAM eKOHOMIYHOTO criady. ¥ AaHill CTaTTi CTBepAKYETHCS, 110 IIpaKTHKa MiCbKOTO CiABCHKOTO
roCII04apcTBa CHPUAE KUTTEBO BaXKAMBOMY BiJHOBAEHHIO JOBKiAAsd, HEOOXigHOMY Yy MeXKaxX AaHOTO
anTpornoneny. OCKiAbKM AiSABHICTh AIOAMHM IPOAOBXKYE BIIAMBATK Ha (PYHKITIOHYBAHHSI €KOCUCTEMU Yy
I1aHeTapHOMY MaciluTabi, aHTPOIIOTeHHe BiJHOBAEHHs eKOCUCTeMU € OAHMM i3 IpiopuTeTiB 3axoais
OXOPOHM HaBKOAMIIHLOIO CepeJOBUINA Ta iHAMKATOPOM e(eKTMBHOCTI iCHyIOUMX CTpareriii 3aXUCTy Ta
30epe>keHHsI HaBKOAMIIIHLOTO cepeOBUIIIA.

Karo4uoBi caoBa: Michke cepeaOBuIIie, MiCbKe CiabChbKe FOCIIOAAPCTBO, aHTPOIIOIIEH.
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CHINA’S NATIONAL PLAN ON IMPLEMENTATION OF THE 2030
SUSTAINABLE DEVELOPMENT GOALS: FROM THE PERSPECTIVE
OF NATIONAL PERFORMANCE OF MULTILATERAL
ENVIRONMENTAL AGREEMENTS

QIN TIANBAO, HOU FANG

Abstract. In terms of the implementation of Multilateral Environmental Agreements, the
implementation of the agreements has gradually shifted from the institutional construction of the
international level to the implementation of the national level. Since the Millennium Development
Goals did not reach the goal of sustainable development in the year of 2015, 2030 Sustainable
Development Goals had drew the lessons, put forward the goals of economic, social and
environmental, and required all countries to provide their own country’s plan. As the largest
developing country, China plays a decisive role in the international environmental governance. At
home, China has formulated the domestic environmental governance norms for the
implementation of the 2030 Sustainable Development Goals, and established an inter ministerial
coordination mechanism for implementing the Sustainable Development Agenda composed of 43
government departments. China is also actively participating in international environmental
governance, participating and promoting the conclusion and effectiveness of treaties on
environmental protection at the international and regional levels, earnestly implementing and
helping other countries to implement treaties, and expanding the global partnership through
various formal and informal meetings and other channels.

Keywords: 2030 Sustainable Development Goals, China's National Plan, National Performance,
Global Environmental Governance, Multilateral Environmental Agreements.

1. INTRODUCTION

As the Millennium Development Goals( MDGs) era comes to a conclusion with the end of the year
of 2015, 2016 ushers in the official launch of the bold and transformative 2030 Agenda for Sustainable
Development (A/RES/70/1) adopted by world leaders at the United Nations on September 25th 2015.
The new Agenda calls on countries to begin efforts to achieve 17 Sustainable Development Goals
(SDGs) over the next 15 years. “The seventeen Sustainable Development Goals are our shared vision of
humanity and a social contract between the world's leaders and the people”, said the Former UN
Secretary-General Ban Ki-moon. “They are a to-do list for people and planet, and a blueprint for
success” [1]. These goals are different from the previous SDGs or other targets under the Multilateral
Environmental Agreements (MEAs). They are unified goals of environmental protection at the highest
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standard at the international, regional and national levels, which are conducive to promoting the
coordination and unification of international environmental governance. However, the SDGs and the
targets under existing MEAs are not completely coincident, and, to be exact, there are intersections
between them. Then, as the main body of final performance, states need to consider the relationship
between SDGs and various targets under MEAs in order to implement SDGs. As the largest developing
country, China's country plan of implementation on SDGs is worth studying.

2. ANALYSIS AND DISCUSSION

2.1. 2030 SUSTAINABLE DEVELOPMENT GOALS. CONNOTATION AND EXTENSION

The concept of Sustainable Development was firstly put forward in “Our Common Future”, a
report of the World Commission on Environment and Development, in 1987.It was defined as: “the
ability to make development sustainable to ensure that it needs of the present without compromising
the ability of future generations to meet their own needs”. Moreover in this report it associated the
energy crisis, environmental crisis to development and put forward the suggestion of changing
human's development model [2]. The United Nations Conference on Environment and Development in
1992 and its documents indicated that “sustainable development” had officially shifted from theory to
practice. Agenda of the 21%' Century has become the fundamental principle and guideline for the
sustainable development strategy of all mankind. At the beginning of the new millennium, world
leaders come up eight Millennium Development Goals (MDGs). Due to various reasons, the completion
of MDGs was not ideal [3]. And then the international community sought new, more concrete, and
more comprehensive goals. Finally, SDGs had put forward including 17 Sustainable Development
Goals and 169 targets. “These goals and targets described the needs of people in developed and
developing countries and emphasized that no one will be left behind. The new Agenda is broad and
ambitious, including three dimensions of sustainable development: the economic, social and
environmental” [1].

2.2. OTHER RELATED GOALS

2.2.1. MILLENNIUM DEVELOPMENT GOALS

At the beginning of the new millennium , world leaders gathered at the United Nations to shape a

broad vision to fight poverty in many dimensions. They committed to “spare no effort to free our
fellow men, women and children from the abject and dehumanizing conditions of extreme poverty” [3].
That vision, which was translated into eight Millennium Development Goals (MDGs), has remained the
overarching development framework for the world for the past period from 2000 to 2015. “Former
Secretary General of the United Nations Ban Ki-moon believes that the global movement behind the
MDGs is the most successful anti-poverty movement in history” [3]. Thanks to concerted global,
regional, national and local efforts, the MDGs have saved the lives of millions and improved conditions
for many more. But inequality still exists, and progress is uneven. Despite many successes, the poorest
and most vulnerable people are being left behind: Gender inequality persists; Big gaps exist between
the poorest and richest households, and between rural and urban areas; Climate change and
environmental degradation undermine progress achieved, and poor people suffer the most; Conflicts
remain the biggest threat to human development; Millions of poor people still live in poverty and
hunger, without access to basic services [3]. The experience of the Millennium Development Goals
provides a useful reference for SDGs.

2.2.2. AICHI BIODIVERSITY TARGETS

In addition to the MDGs and SDGs, MEAs have also set their own performance targets. The United
Nations Framework Convention on Climate Change (UNFCCC), for example, put forward: “the
concentration of greenhouse gases in the atmosphere will be stabilized at the level of preventing human
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interference in the climate system from being dangerous. The global average temperature rise will be
controlled within 2 or 1.5 degrees Celsius higher than that before industrialization”. SDGs and the
targets of the Paris Agreement are both pointing to 2030. In the next 15 years, these two objectives are
bound to support each other and become an important part of the international and domestic level of
coordinated response to climate change, which put forward new requirements for the synergy between
the two levels at home and abroad.

Here we take Aichi biodiversity goals as an example to analyze in detail. In 2010, the Convention on
Biological Diversity's tenth meeting of the Conference of Parties (COP) held in Aichi County in Japan,
this COP adopted the 2011-2020 Biodiversity strategic plan, which has given strategic goals and 20 related
outline targets called “Aichi Biodiversity Targets” (ABTs). ABTs aims to inspire all states and
stakeholders to take measures to promote CBD's three goals during the United Nations decade of
biological diversity: biodiversity conservation, sustainable use of biodiversity components, fair and
reasonable sharing the benefits produced by the use of genetic resources. The contents of the CBD have
all been included in SDGs' goal 14 and goal 15. Comparing these two goals with the 2011-2020
Biodiversity strategic plan and the ABTs, we can see that the latter two are more detailed. So,
conscientiously implementing the 2011-2020 Biodiversity strategic plan and the ABTs are to implement
SDGs.

In the resolutions and the documents of the CBD's 13th session of the COP and the first meeting of
subsidiary bodies, parties were encouraged to carry out the targets of biological diversity as soon as
possible, including SDGs. In those papers the complementary relationship between 2011-2020
Biodiversity strategic plan, the ABTs and the 2030 Agenda for Sustainable Development and SDGs were
mentioned many times. COP13 also recommended that the convention's executive secretariat should
study the relationship between the goals of biodiversity and the sustainable development goals in the
context of funding permits (see the decision of CBD:CBD/COP/DEC/XIII/1, and the documents of
UNEP:UNEP/CBD/SBI/1/14, UNEP/CBD/COP/13/6).

2.2.3. RELATIONSHIP BETWEEN SDGS, MEAS AND NATIONAL PERFORMANCE
2.2.3.1. 2030 SDGS: MASTER PLAN FOR INTERNATIONAL ENVIRONMENTAL GOVERNANCE

In the virtue of the global governance, SDGs are different from the MDGs. The former has made
significant improvements. “The MDGs have a series of inadequacies: first, the environmental problems
covered are limited; Second, it ignores the relevance of other development goals; Third, environmental
goals should not be palliative; Fourth, the goal is vague, which can make it difficult for governments to
implement. The main problems are the lack of relevance in the area of problems and the lack of
attention to sustainable development, particularly the lack of an adequate representation of the overall
relationship between the environment and society and the economy” [4]. In the 2030 Agenda for
Sustainable Development, relationship between them has been given full attention and put the
environment together with the economy and society as three pillars of the Agenda. Therefore, from the
perspective of global environmental governance, the 2030 Agenda for Sustainable Development and
SDGs are unified documents that coordinates the relationship among economy, society and
environment.

For MEAs, SDGs have a paramount and top-down coordination role. One of the most important
characteristics of international environmental law is fragmentation, which is divided into various self-
contained fields and lacks coordination between different fields. MEAs overlap each other in the areas
of global climate change, biodiversity, and hazardous chemicals control, etc. Therefore, MEAs have a
certain synergy in terms of performance. According to the 2015 Global Outlook Report, we can see that
MEAs did not meet the Millennium Development Goals. SDG smake up for the shortcomings of the
MDGs. They are the top-level design of the international rules for MEAs' coordination from top to
bottom. In the complex jungle of MEAs, the direction of reunification in the future is established.

For states, 2030 Agenda requires every state to meet the goals and develop its own state's plan
according to the “top-down” standards. However, in aspects of the formulation of specific standards
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and the implementation of specific objectives, 2030 Agenda fully respects the sovereignty of the state
and adopts a relatively free form of performance. Therefore, SDGs' national performance is “down to
the top”.

2.2.3.2. MULTILATERAL ENVIRONMENTAL AGREEMENTS: SPECIFIC NORMS OF INTERNATIONAL
ENVIRONMENTAL GOVERNANCE

2030 Agenda itself is only a declaration of the broad political commitment of the international
community, without concrete operable rules and legal binding force on states. Therefore, the
implementation of SDGs depends on MEAs, such as Kyoto Protocol, Paris Agreement, Convention on
Biological Diversity, Biosafety Protocol, Stockholm Convention and Minamata Convention on Mercury, etc.
These MEAs have a set of relative detailed implementation systems, including implementation
authority, implementation mechanisms and funding sources. At present, there are some deficiencies or
even conflicts between these rules while the number of MEAs will be more and more as the further
development of global environmental governance. It is foreseeable that states, as the main performing
body of MEAs, will face more and more severe pressures of implementation: increasing state’s
reporting obligations, short of performance funding, lack of performance personnel, low performance
ability and so on. However, the disunity between rules leads to rapid increasing performance costs and
low efficient performance, which will eventually hinder SDGs’ achieving. Anténio GUTERRES, the
Secretary-General of United Nations, pointed in the Sustainable Development Goals Report 2017 that: “the
rate of progress in many areas was far slower than needed to meet the targets by 2030”. While
considerable progress has been made over the past decade across all areas of development, the pace of
progress observed in previous years is insufficient to fully meet the Sustainable Development Goals
(SDGs) and targets by 2030. Time is therefore of the essence. Faster and more inclusive progress is
needed to accomplish the bold vision articulated in the 2030 Agenda [5].

2.2.3.3. NATIONAL PERFORMANCE: THE KEY TO INTERNATIONAL ENVIRONMENTAL GOVERNANCE

The implementation of MEAs and SDGs depends on the domestic performance of states. There are
two ways to perform in domestic: transformation and adoption. According to the principle “paeta sunt
senvanda”, states have an obligation to fulfill its obligations, but the specific rules of performance are
determined by states. If the international obligations are not fulfilled, international responsibility of the
state will arise. Traditional international dispute settlement mechanism is an afterthought that cannot
be prevented. Now most of MEAs have established the mechanism for promoting compliance, which is
based on the principle of precaution.

However, the international community does not have a set of machines that push the law from top
to bottom, which is similar to the domestic society. In this equal community, we can only refine the
specific international obligations through domestic law of states to implement the specific rules of
MEAs. Thus, rules of MEAs were transformed into specific norms of domestic environmental
governance and were carried out by the domestic legal system and the state's machines, realizing the
international protection goals indirectly. At present, there is no unified approach, because the rules in
the sovereign states not only should be guided by MEAs, but also should be combined with different
national conditions and legal system of each state. In order to implement SDGs and related MEAs,
China should take full account of international and domestic environments, not only to implement
international obligations, but also to take into account the national conditions of developing countries,
and to formulate moderate performance goals.

2.3. CHINA’S PLAN TO IMPLEMENT THE 2030 SUSTAINABLE DEVELOPMENT GOALS
2.3.1. DOMESTIC: POSITIVE PERFORMANCE

2.3.1.1. IMPROVE THE ENVIRONMENTAL GOVERNANCE RULES WITHIN THE COUNTRY
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In order to transform SDGs and MEAs into domestic environmental governance rules, China has
formulated medium-term and long-term plans, revised and improved domestic laws, enacted various
operational standards. From the framework to the law, and then to the specific operating standards, a
relatively perfect system of domestic environmental governance rules has been formed. The detailed
contents are listed below table.

Plan Law Norm
Goal 12 Formulated and implemented | Amended the |Introduced the Plans for the
Ensure “Plan for the Development of Energy- | Land Promotion of the Extended
sustainable conserving and Environmentally Friendly | Management Producer Responsibility System;
consumption | Industries During the 13th Five-Year | Law; revised promulgated the Guidance on
and production | Plan Period” and the “Action Plan on | the Law of the | Promoting Green Consumption;
patterns Energy Conservation by All During the | People’s issued the National
13th Five-Year ~ Plan Period”; | Republic of Demonstration List of Advanced
implemented the strategy of “Made in | China on Pollution Prevention Technology
China 2025”; Outline of the Development | Prevention and | (VOCs prevention) and the List
of Food Industry during the 13th Five- | Control of of Recommended Proven
Year Plan Period has been issued; | Environmental | Technologies for Energy
promulgated and issued the National | Pollution by Conservation and Carbon
Action Plan to Contain Antimicrobial | Solid Waste. Reduction (Second Group).
Resistance (2016-2020) and the Catalog
of “Encouraged Substitutes to Toxic and
Hazardous Raw Materials (2016)”;
released the Outline for the Publicity
and  Education of  Environmental
Protection Nationwide (2016-2020). .
Goal 13 The Work Plan for Greenhouse Gas Released the Opinions on
Take urgent Emissions Control during the 13%Five- Promoting Reform of
action to combat | Year Plan Period and the Action Plan for Institutions and Mechanisms for
climate change | Adaptation to Climate Change in Cities Disaster Prevention, Reduction
and its impacts | have been formulated and and Relief .
implemented; released the National
Plan  for ~ Comprehensive  Disaster
Prevention and  Reduction  (2016-
2020);implemented important policy
documents, including the National
Plan on Climate Change (2014-2020)
and the National Strategy for Climate
Change Adaptation.
Goal 14 Formulated the 13#Five-Year Plan | Revised the Promulgated the
Conserve and | for National Fishery Development, the | Marine Administrative Measures on the
sustainably use | 13" Five-Year Plan for National Sea | Environment Protection and Utilization of
the oceans, seas | Water Utilization, and the 13" Five-Year | Protection Law. | Coastlines, the Measures for the
and marine Plan for the Development of Marine Management and Control of
resources for | Renewable Energy; promulgated the Land Reclamation.
sustainable Marine Accountability Inspection Plan.
development
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ecosystems,
sustainably
manage forests,

reverse land

2020) and the Plan for Wetland
Protection and  Restoration — System;
implemented the National Plan for

Forest Parks (2016-2025).

Goal 15 Released the Implementation Plan Revised Promulgated the Measures
Protect, restore | for Wetlands Protection during the 13" | the Wild for Management of National
and promote |Five  Year  Plan  Period,  the | Animal Forest Germplasm Resources;
sustainable use | Implementation Plan for Conversion of | Conservation formulated the Regulations on
of terrestrial | Degraded Farmland into Wetland (2016- | Law. Access and Benefits Sharing of

Genetic Resources; issued the
Directory of Key Invasive
Species (the First Batch) and the

combat Desertification Prevention and List of Invasive Alien Species in
desertification, | Management (2011-2020); formulated China’s Natural Ecosystem (the
and haltand | the Development Plan of Suburban Fourth Batch).

degradation and
halt biodiversity
loss

Tab. 1. Implementation Progress on Environmental Governance Rules in China
During the Period September 2015 - August 2017 [6]

2.3.1.2. Established the Domestic Performing Institution of Environmental Conventions

China has established an inter ministerial coordination mechanism for implementing the 2030
Agenda, composed of 43 government departments, which forms a joint force among
government departments [6]. This is different from the previous national implementation coordination
mechanism in China. The former coordination mechanism is mainly aimed at individual MEAs’
implementation. For example, “Montreal Protocol, Stockholm Convention and Convention on Biological
Diversity, all set up national implementation coordination mechanism and performance management
office, that led by the Environmental Protection Department and composed by multiple
departments” [7].

The inter ministerial coordination implementation mechanism plays an important role in national
coordinated performance. Although relevant conventions, treaties, agreements have their own
emphasis, they all made about environmental protection, and have common problems of limited
performance resources and performance capacity. Coordination implementation is key to MEAs’
effective implementation, especially true at national level. It's a big challenge for national performance
authorities to make a coordinately implementation plan and mechanism and relocate implementation
resources.

It is necessary to further implement the national strategic action of cooperative performance on the
basis of the inter ministerial coordination implementation mechanism, in order to coordinate the
position of international negotiations and improve the effectiveness of implementation. At present,
China has promulgated China’s National Plan on Implementation of the 2030 Agenda for Sustainable
Development, which is a unified national strategy for collaborative performance. However, the inter
ministerial coordination mechanism should also take depth study on collaborative performance
between SDGs and MEAs, establishing implementation information exchanging and reporting
mechanism, joint participation team in international negotiations and synergistic action on national
implementation.

Implementation information exchange and reporting mechanism. The national performance
authorities should exchange information timely, including the progress of international MEAs and the
experience gained in the negotiations, the domestic implementation actions, achievements and
problems. On this basis, the inter ministerial coordination authorities should summarize the
performance of the agreements at the end of the year, and publish them in the form of annual reports,
so as to provide early warning for possible future problems.

various
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Joint participation team in international negotiations. As the content of MEAs is cross related, it is
necessary to invite other relevant persons, including officers, scholars, specialists and civil stakeholders,
to participate in the negotiation of important issues in specific MEAs, so as to jointly cope with the
problems arising from the negotiations.

Synergistic action on national implementation. In the implementation of MEAs, we should clarify
the common performance tasks in accordance with SDGs. In the formulation of medium-term plan,
long-term plan and annual plan, implementation authorities of MEAs should strengthen cooperation
and joint planning and setting up appropriate projects and activities in order to avoid repetition.
Substantive projects should be carried out in environmental protection, scientific research, publicity
education and training, public participation, information management, international cooperation, local
cooperation and so on, so as to achieve synergy.

2.3.1.3. Earnestly Fulfill International Obligations

In the field of biological diversity, the wetland protection system is preliminarily formed. In 2016,
China conducted 31 projects to conserve and restore wetland, converted 200,000 mu of degraded
farmland to wetland, restored 300,000 mu of degraded wetland and built 134 national wetland parks.
[6] China has participated in the demonstration projects of zero growth in land deterioration under the
United Nations Convention to Combat Desertification and actively implemented the National Plan for
Desertification Prevention and Management (2011-2020). China has ratified the Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable Sharing, formulated the Regulations on Access and Benefits
Sharing of Genetic Resources, established the International Training Center for Forest Genetic Resources
and promoted fair and equitable sharing of genetic resources. In 2016, China established 16 new
national forestry protection areas, 22 national forest parks and designated 86 national forest germplasm
preservation facilities. Currently, China has put in place a comprehensive and complete wildlife
protection network, which effectively protects 90% of terrestrial ecosystem, 85% of wildlife species and
65% of higher plants communities. China has enhanced the capacity of preventing and control of bio-
invasion. The Directory of Key Invasive Species (the First Batch) has been issued and the List of Invasive
Alien Species in China’s Natural Ecosystem (the Fourth Batch) has been released. A multi-agency risk-
evaluation system has been introduced. The research and development for an online information
system for domestic forestry plant quarantine has been completed. China has stepped up the
construction and management of marine reserves, and the total area of reserves has been further
expanded. Redoubled efforts have been made to build marine reserves, and 16 special marine reserves
and national marine parks were established in 2016, expanding the total area under protection by
42.7% [6].

In the field of hazardous chemicals and wastes management, China has not only strengthened
domestic laws and regulations, but also strengthened the environmentally sound management of
hazardous chemicals and wastes. In 2016, China ratified the Minamata Convention on Mercury and the
Amendment on the Addition of Hexabromocyclododecane (HBCD) to the Stockholm Convention, and actively
implemented the Stockholm Convention on Persistent Organic Pollutants, the Basel Convention on Trans-
boundary Movements of Hazardous Wastes and Their Disposal and other related international instruments.
A series of documents such as the Law of the People’s Republic of China on Prevention and Control of
Environmental Pollution by Solid Waste have been revised, and some new documents such as the National
Demonstration List of Advanced Pollution Prevention Technology (VOCs prevention) and the List of
Recommended Proven Technologies for Energy Conservation and Carbon Reduction (Second Group) have been
issued, so as to reduce waste and promote prevention and control of air, water and soil pollution.

In the field of climate change, China has attached importance to both mitigation and adaptation,
proactively controlled carbon emissions, honored its commitment to combating climate change, and
enhanced adaptation capabilities. The Work Plan for Greenhouse Gas Emissions Control during the 13" Five-
Year Plan Period and the Action Plan for Adaptation to Climate Change in Cities have been formulated and
implemented. Pilot projects have been carried out in building low-carbon provinces, cities, towns,
industrial parks and communities, and the development of a national market for the trading of carbon
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emission rights has been moving ahead. In 2015, the Chinese government submitted to the UN the
Enhanced Actions on Climate Change: China’s Intended Nationally Determined Contributions, which put forth
such goals as to achieve the peaking of carbon dioxide emissions around 2030 and making best efforts
to peak early and to lower carbon dioxide emissions per unit of GDP by 60% to 65% from the 2005
level, charting the course for China's effort to cope with climate change in the medium and long run.

2.4. International Actively Participating in Global Environmental Governance
2.4.1. International Environmental Governance
2.4.1.1. Actively Participating in MEAs’ Formulation and Promoting MEAs’ Enforcement

China has actively contributed Chinese wisdom and solutions for global climate governance and
worked with other countries for the adoption of the Paris Agreement. China was among the first
countries to sign and ratify the Agreement. The Presidents of China and the US both attended the
ceremony for depositing their national instruments of ratification, making a historic contribution to the
early entry into force of the Paris Agreement. China participated in the Marrakesh COP 22 in a
constructive manner and pushed for its success. In hazardous waste related aspects, China participated
in the intergovernmental negotiating committee of the Minamata Convention on Mercury and promoted
the text of the Convention. In 2016, China ratified the Minamata Convention on Mercury and the
Amendment on the Addition of Hexabromocyclododecane (HBCD) to the Stockholm Convention. The Minamata
Convention on Mercury came into force in August 16, 2017.

2.4.1.2. Publication of Relevant Documents on China's Implementation of the 2030 Agenda of
Sustainable Development

In September 2015, China has announced the China’s Position Paper on the Implementation of the 2030
Agenda for Sustainable Development, including the General Principles, Key Areas and Priorities, Means of
Implementation and China's Way Forward. China believes that the world should develop in peaceful
way, the countries' development capacity should be enhanced, and the 2030 Agenda should be
implemented coherence with country's national development strategy to promote each other and form
a joint force.

China has announced China’s National Plan on Implementation of the 2030 Agenda for Sustainable
Development in September 2016 [6]. This plan introduced the achievements and experience in China's
implementation of the Millennium Development Goals and the opportunities and challenges in China's
implementation of the 2030 Agenda for Sustainable Development, formulated the guiding thoughts
and general principles for China's implementation of the 2030 Agenda for Sustainable Development,
put forward the overall approaches for China's implementation of the 2030 Agenda for Sustainable
Development, finally publicized the implementation plan for the 17 Sustainable Development Goals
through a detailed comparison in the form of a chart. We can see that some of China's targets, in fact,
have already set ahead of the targets in 2030 Agenda, as China's targets are set in the deadline of 2020.

In August 2017, China has issued the China’s Progress Report on Implementation of the 2030 Agenda for
Sustainable Development [6]. With abundant examples and data, the report presents an overall review of
the progress China has made in realizing the 17 SDGs since September 2015, the challenges it faces and
its future plans. Going forward, China will continue to earnestly and fully implement the 2030 Agenda
under the guidance of the vision of innovative, coordinated, green, open and shared development. In
the meantime, China will continue to provide assistance with the best of its ability to other developing
countries within the framework of South-South Cooperation, and support them in their efforts to
implement the 2030 Agenda and achieve a common development.

2.5. Regional Environmental Governance

China not only actively participates in international environmental governance, but also plays a
positive role in the regional environmental governance by the platform of “The Belt and Road Initiative”,
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the G20 Summit, etc. Among them, two areas of achievements are most prominent: one is the marine
field, and the other is the field of ecosystem security.

In the field of marine environment protection. China has actively carried out international
maritime exchange and cooperation with other countries. For example, “The China-US Framework Plan
for Marine and Fishery Science and Technology Cooperation (2016-2020) has been signed. China has pushed
forward the development of the 21t Century Maritime Silk Road, signed a memorandum of
understanding for marine cooperation with Cambodia, and conducted high-level dialogues and
cooperation on maritime affairs with countries including India, Sri Lanka, Thailand and Malaysia”[6].
In addition, China has also actively helped other countries to carry out relevant capacity building. For
example, “China has provided assistance to build aquaculture facilities and carried out demonstration
on aquaculture technologies in countries along the Belt and Road. Under the framework of South-South
cooperation, China has conducted capacity building cooperation with other developing countries
including small island developing states and least developed countries, in maritime disaster prevention
and reduction, fishery, aquaculture, tourism, seawater desalination, and other areas” [6].

In the field of ecosystem security. Through vigorous international cooperation, China has
effectively promoted cross-border and global ecological security. China has actively carried out forestry
cooperation with the countries along “The Belt and Road”. China has signed 35 forestry cooperation
agreements with countries along the route of the Belt and Road Initiative and established forestry
cooperation mechanisms with ASEAN and Central and Eastern European Countries. Through the Asia-
Pacific Forestry Commission, China has conducted a series of pilot and demonstration programs
including sustainable management of forests in northern Laos, planning and demonstration of
integrated management of forest ecosystem in the Lancang River-Mekong River basin, pilot forest
restoration project in greater Central Asia region, and capacity building of Pacific island states on
sustainable forest management. The concept of green development has been promoted in the
construction of China-Mongolia-Russia economic corridor. China has collaborated with Russia on
protecting and utilizing forest resources, preventing forest fires along the borders, and protecting tigers
and migrant birds. China has worked together with Mongolia on wildlife protection and desertification
prevention and control. China has also conducted cooperation with Egypt, Israel, Iran, Sri Lanka,
Pakistan, Nepal, Myanmar and other countries in fields including desertification prevention and
control, sustainable use of forests, wildlife protection, ecosystem management, wetland protection and
response to climate change in the field of forestry [6].

2.5.1. Global Partnership

While promoting the implementation of 2030 Agenda for Sustainable Development and SDGs, China
has also actively advocated to promoting the building of a community of a shared future for mankind
[8]. The expounding of a community of a shared future for mankind in Report of the 19" National
Congress of the Communist Party of China has pointed out the direction and way for China to build a
global partnership in the future. “The dream of the Chinese people is closely connected with the dream
of the peoples of other countries; the Chinese Dream can be realized only in a peaceful international
environment and under a stable international order. We must keep in mind both our internal and
international imperatives, stay on the path of peaceful development, and continue to pursue a mutually
beneficial strategy of opening up. We will uphold justice while pursuing shared interests, and will
foster new thinking on common, comprehensive, comprehensive, cooperative, and sustainable security.
We will pursue open, innovative, and inclusive development that benefits everyone; boost cross-
cultural exchanges characterized by harmony within diversity, inclusiveness, and mutual learning; and
cultivate ecosystems based on respect for nature and green development. China will continue its efforts
to safeguard world peace, contribute to global development, and uphold international order” [9]. At
present, China has formed an international development cooperation pattern with “the United Nations
as the core, the North South cooperation as the main channel, and the South South cooperation as an
important supplement” [6].
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Taking the United Nations as the core. Xi Jinping, Chinese leader, attended the 70" anniversary
series of summits of the UN, and the 71" session of the UN General Assembly series of high-level
conferences and other major conferences. The 70" anniversary summit of the United Nations was held
in New York in September 26, 2015. Xi Jinping made a speech entitled Seeking Common Sustainable
Development and Win-win Cooperation, in which calling on the international community to take the new
development agenda (2030 Agenda for Sustainable Development) as a new starting point after 2015, and
jointly go out of a fair, open, comprehensive and innovative way of development, and achieve common
development of all countries[10]. In the General Debate of the 70" UN General Assembly, Xi Jinping
once again published the statement of Building a New Partnership of Cooperation and Win-win Cooperation
and Building a Community of a shared future [11]. When attending the Summits marking the 70t
anniversary of the UN in September 2015, Chinese President Xi Jinping announced that China would
establish a 20 billion-yuan South-South Cooperation Fund for Climate Change. In November 2015,
President Xi announced at the Paris Conference on Climate Change that “China would launch
cooperation projects in developing countries including building 10 low carbon demonstration zones,
carrying out 100 mitigation and adaptation projects and providing 1,000 training opportunities on
climate change” [12]. At the beginning of 2017, the China's top leader Xi again in the United Nations
Geneva headquarters, together to explore the construction of a common destiny of mankind in this era.
“We need to think of contemporary people, but also responsible for next generations. China's plan is to
build a community of a shared future and achieve a win-win cooperation” [9].

North and South cooperation is the main channel. China successfully held the Symposium on the
2030 Agenda for Sustainable Development to deepen global partnership for implementing the Agenda
and pushed for the endorsement of the G20 Action Plan on the 2030 Agenda for Sustainable Development at
the G20 Hangzhou Summit [13]. This is the first time that the international community has made a
pioneering initiative in implementing the plan of action for the 2030 sustainable development agenda of
the United Nations. China has urged G20 members to make commitments and national declarations on
climate funding, played an exemplary role in the climate change Paris agreement, and put forward the
concept of green finance. The G20 initiative to support industrialization in Africa and the least developed
countries was launched by China to contribute to reducing the imbalance and inadequate development
of the whole world. In addition, China has attended the World Economic Forum, held consultations
with the United States and other developed countries to develop cooperation consensus.

Take the South South cooperation as an important supplement. China has strengthened
cooperation with other developing countries and emerging markets on the important platform of the
High-level Round table on South-South Cooperation and BRICS to deepen global partnership for the
implementation of the 2030 Agenda. In September 2015, President Xi Jinping announced a series of
important measures at the summits marking the 70th anniversary of the UN, including establishing the
China-UN Peace and Development Fund, the South-South Cooperation Assistance Fund, an international
development knowledge center, an institute of south-south cooperation and development and exempting the
debt of outstanding intergovernmental interest-free loans due by the end of 2015 owed by relevant least
developed countries, landlocked developing countries and small island developing countries [10].
These measures have been well implemented. The Peace and Development Fund was put into operation in
2016. Among the first 13 projects, eight were aimed to support sustainable development of other
developing countries in such areas as poverty reduction, infrastructure, scientific and technological
innovation and social development. In the same year, the South-South Cooperation Assistance Fund was
launched with priority given to helping other developing countries grow the economy, improve
people's well-being, respond to such challenges as food security and refugees and promote
implementation of the 2030 Agenda. President Xi Jinping announced in May 2017 a replenishment of
USD 1 billion to the Fund, giving fresh impetus to developing countries” efforts to achieve sustainable
development [8, p. 11-12]. In April 2016, the Institute of South-South Cooperation and Development was
launched in Peking University, aiming to strengthen the capacity of developing countries for
implementing the 2030 Agenda through providing educational opportunities to obtain academic
degrees and diploma and sharing development experiences [13]. In August 2017, Center for International
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Knowledge on Development was established for research on development practices and theories that suit
different countries and exchanges of research findings in the area of development. Moreover, the
exemption of the debt of outstanding intergovernmental interest-free loans for countries with special
difficulties is implemented effectively [6].

With the pattern of “the United Nations as the core, the North South cooperation as the main
channel, and the South South cooperation as an important supplement”, China actively has promoted
“The Belt and Road” international cooperation and the sustainable development in the countries along
the “The Belt and Road”, and maintained peace and stability, sustainable development in the Asia Pacific
Region through the Shanghai Cooperation Organization, APEC, BRICs Leaders’ Summit, China-Africa
Cooperation Forum Johannesburg Summit, Asian Infrastructure Investment Bank, etc. In May 2017,
China successfully hosted the “The Belt and Road” International Cooperation Forum, in which
announced a series of concrete measures supporting the sustainable development of the countries along
the “The Belt and Road”, that is a strong impetus to the global implementation of the 2030 Agenda for
Sustainable Development.

3. CONCLUSIONS

As the largest developing country and a responsible country, China adheres to the principle of
“common but differentiated responsibilities”, and actively promotes global environmental governance
and SDGs. The experiences of implementing SDGs in China include: First, the organization and
coordination have been focused on. China has established a inter ministerial coordination mechanism
in the central governmental level including 43 departments, committees or offices. Second, combining
SDGs with the relevant implementation goals of MEAs, China has formulated the domestic
environmental governance norms in line with China's national conditions. Third, China focus not only
on China's development, but also on the global and human development, and actively promote global
environmental governance. In summary, the greatest experience of China's implementation of SDGs is
development: comprehensive, full and sustainable development. In order to realize the sustainable
development of mankind, the plan given by China is to build a community of a shared future for
mankind and achieve a win-win cooperation.
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Tian6ao Kin, Xy ®@anr. Hamionaasunit nmaan Kuraio o BmpoBajskeHHIO HPiOPUTETIB CTAaA0TO PO3BUTKY A0
2030 poky 3 mepcHeKTMBOIO HalliOHaAbHOI peaaisallii GaraTOCTOPOHHIX MiXXHapoAHUX yrod. >Kyphaa
Ipuxapnamcokozo ynisepcumemy imeti Bacura Cmedanuxa, 5 (2) (2018), 55-66.

Peaaizarist 6araTocTOpOHHIX IPUPOJOOXOPOHHUX VIO IIOCTYIIOBO IIEpeiIiia Bij iHCTUTYILIITHOTO
MIXKHapOAHOTO A0 HallioHaABHOTO PiBHA. OCKiABKM I1idl PO3BUTKY TUCAYOAITTA He AOCIATAU METU CTaA0ro
possurky B 2015 powi. Iliai crazoro possurky a0 2030 poKy HaroAomyIOTh Ha IiAsJX €KOHOMIYHOIO,
COLIiaapHOIO Ta €KO/AOIIYHOIO XapakTepy, Ta BUMaraloTh Bij yciX KpaiH CTBOPEHHS BiAIIOBIAHMX ILAaHiB
AOCATHEHHsI IMX 1lidelt. fIK Halbiabna KpaiHa, IO posBuBa€Thcsa, Kurail Bigirpae BupilllaapHy poab y
MDXKHapOAHOMY eKOJAOTidHOMy yipaBainHi. Kutait cdopmyaioBas BiTUM3HAHI HOpMM €KOAOTiYHOTO
yIpaBAiHHA A4d peadizanil 1isenn craaoro pos3sutky B 2030 powi Ta CTBOpUB MIiXBiZOMYMIA
KOOpAVHALIHUIT MeXaHi3M AAs peadiszanii llizeli craaoro posBUTKY, 40 PpOOOTH SKOIO 3adydeHO 43
yps40BUX denapTaMeHTH. KnTail TakoX akKTHBHO Oepe ydacTh y Mi>KHapOAHOMY eKOOTi4HOMY yIIpaBAiHHi,
Oepyun yyacThb Ta CHOPISIOUM YKAaA€HHIO Ta e(QeKTMBHiN peaaisallii A0ToBOpiB HpO OXOPOHY
HaBKO/AMIIIHBOTO cepejoBMINla Ha Mi>KHaApOJHOMY Ta perioOHaAbHOMY PiBHAX, PO3IIMPIOIOYM I100aabHe
IIapTHEPCTBO yepes3 pisHi odiliiiHi Ta HeopMaabHi 3ycTpiui Ta iHII KaHAAVM KOMYHiKaLii.

Karouosi caosa: 1liai crasoro possurky 40 2030 poky, HartionaabHuit naan Kuraio, HanioHaabHa
e(eKTUBHICTB, I100a1bHe €KOAOTiUHe yIIpaBAiHHs, 0araTOCTOPOHHI €KOAOTiUHi yroam.
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COMMUNITY PROTOCOLS OF INDIGENOUS PEOPLE IN
DOMESTIC ABS LEGISLATION OR POLICIES IN ACCORDANCE
WITH THE PROVISIONS OF NAGOYA PROTOCOL
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Abstract. The Nagoya Protocol on Access and Benefit Sharing (ABS) provides for the rights of
Indigenous people and local communities in accordance with United Nations Declaration of Rights
of Indigenous People. The Parties are obliged to take legislative, administrative and technical
measures to recognize, respect and support/ensure the customary laws & institutions and
community protocols of Indigenous peoples and local communities (ILCs). Within the ambit of
contemporary debates encompassing Indigenous peoples’ right to self-determination, this paper
examines the effectiveness of international law (i.e. Nagoya Protocol) to influence existing or
evolving domestic laws, policies or administrative measures of Parties on access and benefit
sharing. Through opinion surveys of Indigenous organizations and national authorities of CBD’s
Parties, the findings indicate that the space, recognition and respect created in existing or evolving
domestic ABS measures for rights of Indigenous communities are too inadequate to effectively
implement the statutory provisions related to customary laws & institutions and community
protocols, as envisaged in Nagoya Protocol. As the bio-cultural rights of Indigenous people are key
to conservation and sustainable use of biodiversity, the domestic ABS laws need reorientation to be
sufficiently effective in translating the spirit of international ABS laws into domestic policies.

Keywords: community institutions, community protocol, customary law, genetic resources,
indigenous people, Nagoya Protocol.

1. INTRODUCTION

Indigenous people have been acknowledged for making significant contributions to the
sustainability of planet Earth. As highlighted in Joint Submission of Grand Council of the Crees et al.
[1], Indigenous peoples and local communities (ILCs) have a distinct and essential role [2]! in

1 See [2] “... plant diversity is of special concern to Indigenous and local communities, and these communities have a vital role to play
in addressing the loss of plant diversity”. Also see, e.g. European Council, “Indigenous peoples within the framework of the
development cooperation of the Community and the Member States”, Resolution, 30 November 1998: “... many Indigenous peoples
inhabit areas crucial for the conservation of biodiversity, and maintain social and cultural practices by way of which Indigenous peoples
have a special role in maintaining and enhancing biological diversity and in providing unique sustainable development models”.
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safeguarding biodiversity that benefits humankind?. The Office of the High Commissioner for Human
Rights has noted that by respecting and protecting their rights, biodiversity objectives are strengthened.
Yet Indigenous peoples remain among the most disadvantaged peoples globally [3]°. With an
exploitative history grounded in cultural misappropriation, Indigenous people continue experiencing
cultural erosion, and reckless and inequitable exploitation of natural resources. While Indigenous
people continue to face challenges of multi-dimensional poverty, and ongoing cultural degradation,
several international instruments support safeguarding the important role Indigenous people play as
stewards of biodiversity and natural ecosystems*.

Biological diversity and associated Indigenous traditional knowledge (TK) of the Indigenous people
and local communities (ILCs) are provided protections under the Convention on Biological Diversity
(CBD) and the Nagoya Protocol on Access and Benefit Sharing in a manner consistent with rights of
ILCs in accordance of United Nations Declaration for Rights of Indigenous People (UNDRIP)®.
Contextually, at the core of the human rights of ILCs is their demand for self-determination [4]. Defined
by Anaya [5], the self-determination comprises certain core values, including non-discrimination,
protection of cultural integrity, rights over lands and natural resources, social welfare for economic
well-being, and self-government. The right to self-determination of the ILCs is supported through
recognition of local self-governance of natural resources and traditional knowledge enshrined in
Articles 8(j) and 10(c) of the Convention [4]. Providing further clarity to the rights of ILCs, the Nagoya
Protocol establishes obligations on Parties relating to recognition of customary law and institutions,
community protocols, involvement in issuing prior informed consent (PIC) and mutually agreed terms
(MAT), free access to biological resources, and unrestricted exchange of genetic resources.

A range of provisions of the Nagoya Protocol, including Articles 5.2, 5.5, 6.3, 8, 15.1 and 16.1,
specifically oblige Parties to formulate, enact and implement the domestic legislation, policies,
administrative measures and governance systems in support of rights of ILCs. Additionally, Articles 5,
6.2, 7, 8, 12 and 18.2 of the Nagoya Protocol require domestic legislation relating to ABS including
establishment of prior informed consent (PIC), mutually agreed terms, and recognition of laws,
customs, and institutions of ILCs. A total of 47 countries and European Union have developed domestic
ABS legislation, policy or an administrative framework [6].

Compliance of Parties with the relevant provisions of the CBD, Nagoya Protocol and UNDRIP is
ripe for further evaluation both quantitatively and qualitatively. Following the entry into force of the
Nagoya Protocol in October 2014, all 101 Parties of the Protocol have been requested to submit an
Interim National Report of Implementation by November 2017°. This paper looks to explore evaluation
of implementation to inform cases where the competent national authorities (CNAs) of the Parties are
unable to file their interim or final compliance reports.

2 Office of the High Commissioner for Human Rights, “It’s not enough to support the Declaration on the Rights of Indigenous Peoples,
says UN expert”, statement issued by UN Special Rapporteur on the situation of human rights and fundamental freedoms of
Indigenous people, James Anaya, on the occasion of the International Day of the World's Indigenous Peoples, Geneva, 9 August 2010:
“[Indigenous peoples] have preserved, generation after generation, an extraordinary wealth of knowledge, culture, and spirituality in
the common benefit of humankind, contributing significantly to the world’s diversity and environmental sustainability”.

3 See [3] “Indigenous peoples face many challenges and their human rights are frequently violated: they are denied control over their
own development based on their own values, needs and priorities; they are politically under-represented and lack access to social and
other services. They are often marginalized when it comes to projects affecting their lands and have been the victims of forced
displacement as a result of ventures such as the exploitation of natural resources”.

4 For example, UN Permanent Forum on Indigenous Issues (UNPFII), International Convention on the Elimination of All Forms of
Racial Discrimination, International Labour Organization Convention 169, UN Declaration on the Rights of Indigenous Peoples
(UNDRIP), Expert Mechanism on the Rights of Indigenous Peoples, etc.

5 The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization was adopted
by the Conference of the Parties to the Convention on Biological Diversity at its tenth meeting on 29 October 2010 in Nagoya, Japan. In
accordance with its Article 32, the Protocol was opened for signature from 2 February 2011 to 1 February 2012 at the United Nations
Headquarters in New York by Parties to the Convention. The Protocol entered into force on 12 October 2014.

¢ Under art. 29 of Nagoya Protocol, no country had filed any report on ABS Clearing-House until 5 August 2017, website:
https://absch.cbd.int/. However, as on 25 January 2018, 67 national reports had been submitted on the website.
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This paper aims to determine the extent of domestic ABS laws globally and recognition of rights of
Indigenous people grounded in two special variables, namely: (1) Recognition of Customary Laws and
Institutions of ILCs; and (2) Recognition of Community Protocols of ILCs. The variables chosen under
this study have direct relevance to historically violated rights of Indigenous communities. Importance
of these variables is reiterated by the UN Permanent Forum on Indigenous Issues (UNPFII) while
emphasizing role of the CBD for respecting and protecting Indigenous rights of ILCs consistent with
the UNDRIP [7]: “... consistent with international human rights law, States have an obligation to recognize
and protect the rights of Indigenous peoples to control access to the genetic resources that originate in their
lands and waters and any associated Indigenous traditional knowledge. Such recognition must be a key
element of the [proposed] international regime on access and benefit-sharing, consistent with the United
Nations Declaration on the Rights of Indigenous Peoples [8]”.

Implementation is evaluated through both analysis of the legal measures, and survey data of
Indigenous organizations/individuals from around the world and the competent national authorities
(CNAs) of 12 countries from Asia. The results of the analysis illustrate the importance of the CBD and
the Nagoya Protocol play in effectively realizing the human rights of ILCs in accordance with UNDRIP.

2. METHODOLOGY

As part of a project on ABS studies at Academy of International Studies of Jamia Millia Islamia’, the
field data was gathered from 2012 to 2015. Evaluative research methods were applied to examine the
position of ILC representatives in international forums and the impact of their position on ABS laws.
Nonreactive (analysis of existing documents and secondary information)® as well as reactive (structured
interviews and participant observation) research methods were employed in the study and
development of this paper.

2.1. SAMPLING FOR STRUCTURED INTERVIEWS

Stratified random sampling was employed for the purposes of conducting the structured
interviews, with a list of potential respondents being prepared beforehand. Civil society organizations
and individuals working on or advocating issues and causes relevant to ILC were first selected and
contacted. The list of participants was narrowed down based on scope of expertise and operational
constraints (able to answer questions in English via email for instance). A total of 5876 organizations,
groups and individuals had been contacted to evaluate interest. Based on participant availability a total
of 15 in-depth interviews were conducted with individuals intensively involved in their communities,
and active in international forums. Individuals represented diverse organizations from various parts of
the world as represented in Table 1. Their responses are conveyed in Table 2 and have been expressed
in percentage format.

Participant Organization Country
, Unrepresented Nations and Peoples .
Emma Chippendale Organization (UNPO) Belgium
o Mbororo Social and (;ultl.lral North West Region,
Sali Django Development Organization Cameroon
(MBOSCUDA)

7 A central university by Act of Indian Parliament: http://jmi.ac.in

8 In nonreactive research the people studied are unaware that they form part of a study. They thus leave evidence of their social
behaviour or actions ‘naturally’. Creating nonreactive measures follows the logic of quantitative measurement, although qualitative
researchers also make use of nonreactive observation. The operational definition of the variable includes how the researcher
systematically notes and records of observations. Because nonreactive measures indicate a construct indirectly, the researcher needs to
rule out reasons for the observation other than the construct of interest.
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Paul Joffe Grand Council of the Crees (Eeyou Canada
Istchee)
Babagana Abubakar Kanuri Development Association (KDA) Nigeria
Alpha Beretay World Institute for a Sustainable Sierra Leone
Humanity
Andy Savage Direct Sponsor (Tribal Networks) Ireland
Peter Watson Legal Assistance Centre Namibia
. . Foret pour le Development Integral Democratic Republic of
Nsase Soki Maurice (FODI) the Congo (DRC)
Alex Nyamujulirwa George (individual) Tanzania
Imad Abdel Moniem (individual) Sudan
Hemant Larma Mizoram Chakma Development Forum New Delhi/India
P. Murugan NESAM Trust Tamil Nadu/India
. - . Himachal
Amit Kumar Citizens Foundation Pradesh/India
Sanjay Garg Centre for Policy Solution Jaipur/India
M. Sudhakar (individual) Karnataka/India

Tab. 1. Participants of Research

Responses were also gathered from various national focal points of governments from Asian
countries particularly. The CBD Competent National Authorities (CNAs) from 50 jurisdictions were
contacted for face-to-face and email interviews. A total of 12 CNAs responded with substantial
information in the questionnaire, including: India, Bangladesh, Nepal, Thailand, Vietham, Lao PDR,
Timor Leste, Brunei Darussalam, Philippines, Mongolia, China and Russia. Bahrain, Singapore, Qatar
and South Korea replied that they had not started any preparation for ABS legislation or policy in their
respective countries.

2.2. STRUCTURED INTERVIEWS

A set of questions were developed to structure the interviews (see Table 2: Survey Questions and
Responses, and Table 3: Opinions of CBD/NP Parties). Questions where categorized into two Groups:
(1) Recognition of Customary Laws and Institutions of ILCs, (2) Recognition of Community Protocols of
ILCs. Participants from Indigenous organizations/individuals (Table 2) received a questioner
comprised of 3 relevant questions, with CBD CNAs receiving 3 pertinent questions (Table 3). The
nature and number of questions were limited to maintain predominance and to respect the time
investment in sufficiently responding to the survey, at times during international forums and contacted
face-to-face.

2.3 PARTICIPANT OBSERVATION

Observation of international negotiation processes in the CBD was also utilized to inform this
research. Participant observation is a research technique used for qualitative research purposes [9].
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DeMunck and Sobo [10] describe participant observation as the primary method used by
anthropologists doing fieldwork, which involves “active looking, improving memory, informal
interviewing, writing detailed field notes, and (...) patience” [11]. The first and third authors directly
observed the following two international meetings on the ABS regime:

— The Second Meeting of the Open-Ended Ad Hoc Intergovernmental Committee for the Nagoya
Protocol on ABS (ICNP-2) (9 — 13 April 2012, New Delhi, India)

— The Eleventh Meeting of the Conference of the Parties (COP11) to the Convention on Biological
Diversity (8 — 19 October 2012, Hyderabad, India)

Respondents (n=15)
Questions of Opinion
Survey In parenthesis, the no. of Respondents Response
Percentage
Recognition of Customary Laws & Institutions of ILCs

1. Does your country 1. Yes, our country does. (1) 1. 06.66%
truly respect, 2. Yes, but not truly. (8) 2. 53.34%
recognize and enforce |3. No. (4) 3. 26.66%
the rights and ITK of | 4. Idon’t know. (2) 4. 13.34%
your own Indigenous
people?

2. Does your country’s 1. Yes, our existing/evolving ABS legislation/policy has such | 1. 13.34%
ABS legislation/policy a provision. (2) 2. 20.00%
recognize the 2. No, there is no such provision in our existing/evolving | 3. 06.66%
customary ABS legislation/policy. (3) 4. 60.00%
law/institutions of 3. No ABS instrument is evolved or evolving in my country.
your Indigenous (1)
people? 4. Tam not aware. (9)

Recognition of Community Protocols of ILCs

3. Does your country’s 1. Yes, our existing/evolving ABS legislation/policy has such | 1. 20.00%
ABS legislation/policy a provision. (3) 2. 06.66%
provide for supporting | 2. No, there is no such provision in our existing/evolving | 3. 06.66%
the concerned ILCs to ABS legislation/policy. (1) 4. 66.68%
develop community 3. No ABS instrument is evolved or evolving in my country.
protocols am not (1)
aware. (10)of your 4. Iam not aware. (10)

Indigenous people?

Tab. 2. Survey of Indigenous Organizations and Individuals

The authors specifically interacted and observed the delegates of selected countries. They attended
the negotiations, side events and meetings of ILCs, NGOs and international organizations at ICNP-2
focused on and ABS mechanism, and COP11. Particular attention was paid to how ILC members were
engaged and involved in scheduled sessions of the ICNP-2 and COP11, as well as in side events.
Debates concerning customary institutions, community protocol, and Indigenous rights had been
attended and observed, in particular.

The present paper is grounded in the framework principles of ‘equity and justice’ enshrined in the
Nagoya Protocol and the impact this has on national ABS regimes. It has been noted that “good policy
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is just a starting point — good practice is more difficult to achieve” [12]; this fact is particularly relevant
in ABS with the breadth of legal complexities inherent in governance of GRs and TK. Negotiation of
international or national instruments take long route to translate into reality, with only half of the 102
Parties to the Nagoya Protocol have so established relevant domestic ABS legislation or policies. These
complexities are exacerbated in the context of realizing right and interests of Indigenous people. Cotula
and Mayers highlight the gap between what is “on paper” and what happens “in practice” in the
context of land tenure in the territories where Indigenous people and marginalized communities reside.
They underscore the fact that despite a growing international recognition of communities’ rights to self-
determination and management of their natural resources [13], international rights are far from a
solution against local disempowerment or the denial of procedural and substantive justice [14].
Activists are similarly skeptical of the Nagoya Protocol, as to whether it will help or hinder
communities at the local level [15]. Such doubts on the overall impacts are often identified when ABS
regimes are closely scrutinized. The highly publicized Hoodia case of benefit sharing in South Africa
represents a moral victory for the San community for recognition of their rights relating to traditional
knowledge, the outcome has been suggested to have undermined traditional values, knowledge, and
resource governance systems of San community [4]. Critics further argued that the governance reforms
weakened the San’s traditional forms of authority, increased the community’s reliance on external
expert opinion, exacerbated power and information asymmetries in and across San communities, and
initially fostered mistrust between the San and Nama communities®. This case is illustrative of the
justice dynamics and challenges face by Indigenous peoples in aiming to actualize their rights to
governance of GR and TK. As noted by Hon. Rosalie Abella, Justice of the Supreme Court of Canada, in
discussing the plight of Indigenous people: “We need more than the rhetoric of justice. We need
justice....” [16].

Responses of Countries

. % age of
Q. | Questions of Response Countries’ | South Asia South East Asia North Asia
No | Opinion Survey Options
Response
I | N |Ba|Th|L |V |P |Br Ti |M |R |C

Recognition of Customary Laws & Institutions of ILCs

policy recognize
the customary

law/institutions | our

of your existing/evolving

Indigenous ABS

people? legislation/policy.
3. I am not
aware.

2. No, there is no
such provision in

1. | Inaccordance of | 1. Yes, our 1.4444% | 1 |NAp| 2 |3 |3 |1 |1 |NAp|NAt| 2| 1|2
Article.12.1 of existing/ 2. 33.33%
Nagoya evolving ABS 3. 22.22%
Protocol, does legislation/policy | NAt=1
your country’s has such a NAp=2
ABS legislation/ | provision.

° This has been addressed by the recent San-Nama Benefit Sharing Agreement.
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Responses of Countries

. £ R % age of
Q.| Questionso esponse Countries’ | South Asia South East Asia North Asia
No | Opinion Survey Options
Response

I N (Ba|Th|L |V |P |Br Ti |[M |R |C

Importance to Community Protocols of ILCs

2. | Inaccordance of | 1. Yes, our 1. 12.50% | NAt| NAt | 2 | 2 31 2 1| NAp |NAt| 2| 2|2
Article.12.3 (a) of | existing/evolving | 2. 75.00%
Nagoya ABS 3. 12.50%
Protocol, does legislation/policy | NAt=3
your country’s provides to NAp=1
ABS ensure the
legislation/policy | development of
provide to community
ensure the protocols.
development of | 2. No, there is no
community such provision in

protocols before | our existing/
granting any PIC | evolving ABS

to users of ITK? | legislation/
policy.

3. I do not know.

3. | Does your 1. Yes, our 1. 50.00% | NAt|NAp| 3 1] 1] 2| 1|NAp|NAt| 2| 2|1
country’s ABS existing/evolving | 2. 37.50%
legislation/policy | ABS 3. 12.50%
provide for legislation/policy | NAt=2
supporting the has such a NAp=2
concerned ILCs | provision.
to develop 2. No, there is no
community such provision in
protocols of your | our existing/

Indigenous evolving ABS
people? legislation/
policy.
3. Tam not
aware.

Tab. 3. Opinions of CBD/NP Parties [position of countries represents that of 2014]

NAt = Not Attempted; NAp = Not Applicable.
I = India; N = Nepal; Ba = Bangladesh; Th = Thailand; L = Lao; V = Vietnam; P = Philippines; Br =
Brunei; M = Mongolia; R = Russia; C = China

3. ANALYSIS AND DISCUSSION

States” acceptance and compliance with international law has a seemingly direct causal relationship
with advocacy for Indigenous rights. It is hypothesized that States which have a poor record of
recognizing, respecting, honouring and realizing the rights of their own Indigenous people are less
likely to be vocal champions on the international stage. Consequently, the implementation of relevant
provisions of Nagoya Protocol may also be treated with less emphasis at the domestic level, including
not becoming a Party to the Protocol at all. As noted in the Joint Submission of Grand Council of the
Crees et al. [1]: “States have adopted measures to the detriment of Indigenous and local communities. In
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some States, the existence of specific Indigenous peoples is not recognized! [17, 18] — and even if they
are, States often refuse to affirm Indigenous peoples’ resource rights in national legislation [19]”!!. This
position is echoed by UN Department of Economic and Social Affairs (DESA) emphasizing:
“...Indigenous peoples continue to lobby governments for the full legal recognition of their traditional
land rights” [20]. Likewise, Faizi and Nair [21] have established that India has the world’s largest
population of “adivasis”?, yet, unfortunately, they are refused to be accepted as ‘Indigenous people” by
the post-colonial Indian governments and were defined as ‘Scheduled Tribes’ in the Constitution. This
differentiation separates “adivasis” from Indigenous people resulting in a spectrum of inequalities and
limiting access with international jurisprudence on self-determination. An analysis of domestic
variables informs understanding of the field implications of domestic ABS legislation or policies, if it
exists in the countries implementing the Nagoya Protocol.

3.1 Recognition of Customary Laws and Institutions of ILCs

A crucial question for consideration is what constitutes customary law. WIPO in a 2013 paper on
relevant terms cited the Black’s Law Dictionary definition as “law consisting of customs that are
accepted as legal requirements or obligatory rules of conduct; practices and beliefs that are so vital and
intrinsic a part of a social and economic system that they are treated as if they were laws”!3. Scholars
have explained that the Indigenous property systems are normally characterized by collective
ownership (where the community owns a resource, but individuals may acquire superior rights to or
responsibilities for collective property) and communal ownership (where the property is indivisibly
owned by the community). Subsequently, although some property is alienable within and outside of
communities, Indigenous property systems emphasize duties and obligations to objects and resources.
Indigenous property systems also generally emphasize the sacred, spiritual and relational values of
resources rather than the utilitarian and economic [22]. Customary law of Indigenous peoples relating
to “intangible property” differs from mainstream dominant legal systems of States. Tsosie [23] clarifies
that in many dominant legal systems, “property law” is utilitarian having focus on “private property
rights”, and is based on a bundle of rights that “typically includes the rights to include, exclude, use,
sell, transfer, purchase and impede” [22]. The customary law reflects the strengths of Indigenous and
traditional societies as to how they link philosophical principles of conservation into real life practice.
The utilitarian value of customary law for conservation is founded in its long history and robust
institutions regulating the use of natural resources [24]. It is firmly agreed that customary law as a
whole is not static but is based around sets of core principles that provide guidance for ongoing
adjustments to dynamic environmental and social environments. Tobin [25] has suggested that the
customary law is at the core of Indigenous identity. Lastly, Swiderska [26] described it as: “having
adjusted to fit to particular historical, social and ecological contexts, the common principles of
customary law include reciprocity, respect for the Earth and all living things, a focus on relational and
restorative ethics and justice, and focusing on collective good rather than personal gain”.

10“The Asian and Pacific region is home to about 70 per cent of the world’s Indigenous people, yet only a handful of States in that
region have officially recognized the existence of Indigenous peoples in their countries”. For instance, India does not recognize its
Indigenous people, instead call them as “tribes’ [17]. Also see, “The leaders of the country's indigenous communities called upon the
government to seriously consider the issue of constitutional recognition as indigenous instead of small ethnic group; otherwise, the
process of amendment of constitution will remain incomplete.” [18].

11 “In the courts [of Canada], government lawyers routinely deny the very existence of Indigenous Peoples and their rights, stating in
their pleadings and legal arguments that, unless proven by Indigenous Peoples in the courts, neither Indigenous Peoples nor their rights
exist. This means Indigenous Peoples must bring their elders, histories, cultures, ways of life and stories into a legal system foreign to
them...” [19].

12 Adivasi is a member of any of the aboriginal tribal peoples living in India before the arrival of the Aryans in the 2nd millennium BC
(source: https://en.oxforddictionaries.com/definition/adivasi). The same adivasis were termed as Scheduled Tribes in the Constitution of
India, Article 366 (25).

1BWIPO, Glossary of Key Terms Related to Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional
Cultural Expressions WIPO/GRTKF/IC/25/INF/7 (7 May 2013), Annex at 8, online:
http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_25/wipo_grtkf_ic_25_inf 7.pdf; Black's Law Dictionary, 6t ed. (1990),
Minnesota: West Publishing Co.
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Despite supporting conservation and sustainability, only a cross-section of nations are recorded
recognizing the customary laws of Indigenous people, and to varying degrees [27, 28], particularly as
these relate to customary land tenure and local resource management. The United Nations recognized
the close relationship between Indigenous peoples, their lands and economic, social and physical well-
being in Chapter 21 of Agenda 21, urging Parties to take measures for the “recognition of their values,
traditional knowledge and resource management practices with a view to promoting environmentally
sound and sustainable development” (Agenda 21, 26.3.iii). Scholars have highlighted that respecting
customary law in ABS regimes is the best way to promote the goals of the Convention, as a lack of
respect is likely to lead to intractable conflicts and the failure or limited success of ABS initiatives.
Equity in a contingent element of exchange of traditional knowledge, innovation and practices which
could contribute to the security of nations and all peoples in meeting the challenges of a rapidly
changing global environment [22].

The surveyed respondent groups/individuals provided fragmented views when reflecting on levels
of respect, recognition and enforceability of rights of respective Indigenous people within their
jurisdiction. Little more than half of surveyed Indigenous organizations/individuals (53.34%)
responded ‘affirmatively’ that the countries respect, recognize and enforce the rights and ITK of own
Indigenous people but not truly (Table 2: q.1). Additionally, over one-quarter (26.66%) of the
respondents Indigenous noted they lacked adequate respect, recognition and enforcement of rights
relating to ITK. Indigenous Only about 7% of respondents affirmed clearly that the country had
recognized and enforceable rights for Indigenous people relating to ITK (Table 2: q.1). An additional
13% of the respondents did not respond at all. This data of surveyed Indigenous
organizations/individuals suggests that countries of the world only partially respect, recognize and
enforce the rights and ITK of their own Indigenous people.

Customary laws and institutions of Indigenous people have paramount importance in conserving
and managing the biological resources and associated ITK. However, often customary laws and rules of
Indigenous people or local communities (ILCs) are undocumented and seldom taken into account in
national laws or administrative mechanisms. A critical issue identified by respondents was the limited
priority provided to rights of ILCs under national regimes and even in their own territories. Indigenous
organizations and individuals surveyed were asked to verify the status of national ABS legislations or
policies having respect to or recognition of customary laws/institutions of respective Indigenous
people. Only 13.34% of respondents ‘confirmed” customary law/institutions of Indigenous people were
recognized in domestic ABS legislation/policy. These respondents indicated their existing or evolving
ABS legislation/policies had such relevant provisions with replies listed in Table 2: q.2. Conversely, 20%
of respondents responded ‘negatively’ indicating that their existing/evolving ABS legislation/policies
lacked such provisions. The majority of respondents (60%) were totally unaware of such issues.
Therefore, it can be drawn hereby that the majority of Indigenous organizations/individuals surveyed
were unaware or did not view the ABS legislation/policy in their respective country adequately
recognized customary laws/institutions of Indigenous people.

Competent national authorities (CNAs) responded differently with 44% (India, Vietnam,
Philippines and Russia) having responded “affirmatively” that their existing/evolving ABS
legislation/policy have provisions recognizing the customary laws/institutions of their Indigenous
people, in accordance of Article 12.1 of Nagoya Protocol (Table 3: q.1). Comparatively, 33% of the
CNAs (Bangladesh, Mongolia and China) responded ‘negatively’ stating that their existing/evolving
ABS legislation/policies lack provisions recognizing the customary laws/institutions of their Indigenous
people (Table 3: q.1). Among the responding countries, two countries — Thailand and Lao — were
unaware of the facts. The responses of competent national authorities reveal that only a limited cross-
section of countries recognize the customary laws/institutions of their Indigenous people in texts of
existing/evolving ABS legislation/policy and have relevant provisions.

Observations suggest that customary laws and institutions of ILCs have limited substantive
recognition globally and nationally, with the scope of domestic protections where present having
variance in terms of the type of rights protected, who constitutes an “Indigenous person” in law, and
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the effectiveness of legal protections. Opinions of Indigenous communities have also been supported
by the responses of CNAs who revealed that only some countries recognize the customary
laws/institutions of their Indigenous people in texts of existing/evolving ABS legislation/policy. Article
12 of Nagoya Protocol (TK associated with Genetic Resources) is of particular importance to ILCs as it
requires Parties to take into consideration the customary laws, community laws and procedures of ILCs
with respect to TK associated with genetic resources [29]. Critics express disappointment in the Nagoya
Protocol suggesting the outcome of compromise between different Parties of the CBD does not go far
enough [30]. A critical tension relates to legitimacy of rights if State sovereignty clearly overrules the
rights of Indigenous people throughout the whole of the Protocol [31]. The recognition of rights and
ITK of Indigenous people receives inadequate space in domestic ABS legislation/policies of Parties.

Recognition (in domestic ABS laws) of customary laws or institutions of the Indigenous people
remains limited, with critics providing two core arguments: (1) the language creates a double standard
between ILCs’ rights and those of Parties by qualifying the scope of protections through terms “in
accordance with domestic law”, “established rights”, “as appropriate”, “as applicable” and “with the
aim of ensuring” effectively undermining rights of ILCs [32],[31]!, and (2) in regards to Article 12.1 of
Nagoya Protocol, the standard of protection is inadequate with Parties obliged to only take into account
customary laws of ILCs [25].

Similarly, the Joint Submission of Grand Council of the Crees et al. [1] reiterates that the States
cannot be relied upon to safeguard the customary law and practices of Indigenous peoples through
national legislation. For example, in Africa [33] and Asia [34], customary law is often subjugated to
national laws or is otherwise insufficiently protected. Surprisingly, such inadequacies occur even in
cases where there may be significant recognition of Indigenous legal systems [35]. Roy [34] has
elaborated the same in a starker tone noting: “Indigenous peoples’ customary laws and institutions
continue to suffer from de-recognition and policy neglect due to discriminatory or assimilationist state
policies. Like Indigenous peoples in other parts of the world, Indigenous peoples in Asia have been
subject to social, political and economic marginalization, especially through conquest and colonization.
In only a few cases have Asian Indigenous peoples been able to retain a substantive level of political
and legal autonomy”.

Overall it can be asserted that Indigenous peoples often have significant conflicts of law with
dominant legal systems of States citing that their definition of duties, obligations, powers, limitations
and harms are defined through their customs, not national or foreign courts. Cotula and Mathieu [36]
express that the customary laws that govern communities’ sustainable use of natural resources face
conflicts with international and State laws partially due to fundamental differences in treating the
property concepts in two opposing types of laws [36]. Understandings of ‘property’ under State law is
attributed to the private rights of a person or entity to appropriate and alienate both the physical and
intellectual property. In contrast, communities’ property systems (under customary laws or
institutional arrangement) tend to emphasize relational and collective values of resources [37]'.
Unfortunately, the implementation of State law tends to overpower and contravene customary law. As
Sheleef suggests”, a system that denies legal pluralism has direct impacts on communities” lives, for
example, by undermining the bio-cultural practices and institutions that underpin sustainable
ecosystem management” [38].

Finally, as the Joint Submission of Grand Council of the Crees et al. [1] reiterates, the failure to
respect customary law will contribute to the further erosion of traditional biodiversity management
systems and traditional knowledge associated with biodiversity, and thus to barriers to meeting the
goals of the Convention as well as the loss of global cultural diversity.

14 Jf comparison of the Articles 6.2,7, 11, 12, 16.1 of Nagoya Protocol is being done.
15 Such systems have been described as “...commonly characterized by collective ownership (where the community owns a resource, but

individuals may acquire superior rights to or responsibilities for collective property), and communal ownership (where the property is

indivisibly owned by the community)” [23].
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3.2 Recognition of Community Protocols of ILCs

Community Protocols hold potential as legal tools to facilitate, through the use of cultural-rooted
and participatory approaches such as endogenous development, the assertion of communities” rights
over their territories, cultures and traditional knowledge [39]. Through safeguarding communities’
custodianship rights over their natural environment and traditional way of life community protocols
aim to assist communities in establishing a firm foundation upon which to develop the future
management of their natural resources by setting out their values and customary procedures that
govern the management of their natural resources [40]. They also provide a vehicle for articulating their
procedural and substantive rights to, inter alia, be involved in decision-making according to the
principle of free, prior and informed consent, develop the specific elements of projects that affect their
lands, and ensure that they are involved in the monitoring and evaluation of such projects [40]. KShler-
Rollefson [41] further adds that community protocols vary in how they are documented, shared, and
utilized and have been highlighted as a meaningful affirmation of community laws, practices, and
procedures. This approach Kohler-Rollefson suggests is intended to mobilize and empower
communities to use international and national laws to support the local manifestation of the right to
self-determination [41]. By exhibiting community-determined values, procedures and priorities
community protocols set out rights and responsibilities under customary, state and international law as
the basis for engaging with external actors such as governments, companies, academics and NGOs [39].
They can be used to catalysts constructive and proactive responses to threats and opportunities posed
by land, resource development, conservation, research and other legal and policy challenges [39].
Article 12.1 requires Parties to take into consideration the customary laws, community laws and
procedures of ILCs with respect to TK associated with genetic resources, to support the development of
Community Protocols in relation to ABS in TK, and not to restrict the customary use and exchange of
genetic resources and associated TK within and amongst ILCs in their implementation of the Nagoya
Protocol [29].

Respondents of Indigenous organizations/individuals surveyed were asked to confirm whether
their country’s ABS legislation/policy provides for supporting the concerned ILCs to develop
community protocols. Only 20% of the respondents affirmed that their respective country’s ABS
legislation/policy included a provision(s) in support of community protocols (Table 2: q.3). The
majority (66.7%) of respondents were not aware of such provisions in their ABS legislation/policy
(Table 2: q.3). An additional 6.66% of the respondents denied any such provision in evolving ABS
legislation/policy, while 6.66% of indicated there was no ABS legislation/policy in place (Table 2: q.3).
The responses provided by Indigenous organizations/individuals indicate that evolving/existing
national ABS legislation/policies in various countries have given Imited emphasis or reference to
community protocols, if any such provision exists in their respective laws.

Article 12.3(a)'” of Nagoya Protocol provide the Parties should support Indigenous people and local
communities, especially women, in development of community protocols relating to governance,
access, and utilization of ITK associated to genetic resources. Implications of this provision were
explored through structured interviews with the CNAs of 12 countries considering if domestic ABS
legislation/policy provides for the recognition and development of community protocols before
granting any PIC to users of ITK (in accordance of Article.12.3(a) of Nagoya Protocol). Of the 12
interviewed only 8 CNAs (Table 3: q.2), with only one country (Philippines) (12.5%) confirming that its
existing/evolving ABS legislation/policy provides for the development of community protocols
(Table 3: q.2). The majority of surveyed countries (75%) — Bangladesh, Thailand, Vietham, Mongolia,
Russia and China - responded that no such provision existed in their evolving ABS legislation/policies

16 Article 12.1 reads: “In implementing their obligations under this Protocol, Parties shall in accordance with domestic law take into
consideration Indigenous and local communities” customary laws, community protocols and procedures, as applicable, with respect to
traditional knowledge associated with genetic resourcesl”.

17 Article 12.3(a) reads: “Parties shall endeavour to support, as appropriate, the development by Indigenous and local communities,
including women within these communities, of (a) Community protocols in relation to access to traditional knowledge associated with

genetic resources and the fair and equitable sharing of benefits arising out of the utilization of such knowledge”.
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(Table 3: q.2), with one country (Lao) (12.5%) indicating it was unaware of the issue. Four countries
namely India, Nepal, Brunei and Timor did not respond on the question. These results suggest that
existing/evolving ABS legislation/policies in majority of countries do not provide sufficient protections
or enablers to promote the development of community protocols, as envisaged in Article 12.3(a) of
Nagoya Protocol.

Related, inquiry moved beyond recognition, to explore the level of support provided for ILCs to
develop community protocols with the 8 countries respondents of CNAs (Table 3: q.3). From among the
responding countries, 50% of CNAs namely Thailand, Lao, Philippines and China responded positively
that their existing/evolving ABS legislation/policies have provision for supporting the concerned ILCs
to develop community protocols of their Indigenous people (Table 3: q.3). Conversely, 37.5% of the
responding CNAs (Vietham, Mongolia and Russia) expressed that their existing/evolving ABS
legislation/policies lacked such a provision for supporting the concerned ILCs to develop community
protocols of their Indigenous people (Table 3: q.3). Bangladesh was the only respondent which was
unaware. Overall, half of the CNAs highlighted the fact that their respective existing/evolving ABS
legislation/policies have provision for supporting the concerned ILCs to develop community protocols
of their Indigenous people.

Finding largely the scarce attention provided by Parties to the recognition and support for
development of community protocols, significant concerns relating to the effectiveness of the Nagoya
Protocol remain. Some scholars question the Nagoya Protocol, asking whether the instrument and its
national level implementation would move beyond merely facilitating the transfer of TK, to supporting
communities” biocultural rights to self-govern their natural resources and associated TK [42].
Consultations conducted by Natural Justice in Asia and Africa have revealed that the process of
developing a protocol could be abused by certain parties either from outside or from within the
community [43]. Subsequently, Jonas, Bavikatte and Shrumm argue that communities’ ability to
exercise their rights to protect their knowledge, innovations and practices and to support their
customary uses of bioresources will depend solely their capability to understand the legal framework
adequately in context of their rights and obligations at various levels, to foresee the practical
implications of their involvement in ABS, and to overcome the power asymmetries underlying their
interface with State agencies (Parties) and commercial entities [4]. Irrespective of the respect extended
by national authorities of Parties to community protocols and ILCs” customary rights, community
protocols are embedded in the Nagoya Protocol as a community-led modality for the codification of
customary legal principles. Leveraging localized governance models which are grounded in customary
law provides a potentially useful framework with which communities can appraise whether ABS
would help or hinder their local development aspirations and engage stakeholders in “protecting” or
“promoting” territories, knowledge, innovation, and practices [4]. Globally, there in increased belief by
ILCs that the legal validity of community protocols would assist to give recognition to customary laws
at the national level leading to enhanced recognition, protection, and respect for rights of ILCs by
States. According to the Indigenous groups, having the shortcoming of intellectual property laws for
traditional knowledge, it is nevertheless suggested that community protocols could serve as an
interface with intellectual property and ABS laws as well as in the context of protected areas [44, 45].

4. CONCLUSIONS

Customary laws and institutions of ILCs receive limited legal recognition globally and nationally.
Evidently, the trend of responses from Indigenous organizations/individuals exhibits only partially
recognition and enforcement of the rights and ITK in a limited number of jurisdictions. Where
recognition is provided effective implementation was found lacking. Article 12 of Nagoya Protocol in
requiring Parties to take into consideration the customary laws, community laws and procedures of
ILCs with respect to TK, to support the development of Community Protocols in relation to ABS in TK,
and not to restrict the customary use and exchange of genetic resources and associated TK within and
amongst ILCs provides significant space to assist ILCs in protection of ITK, preservation of customary
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law, and development of community protocols. State sovereignty clearly overrules the rights of
Indigenous people both in domestic laws as well as on the ground. Importantly, the promotion of
community-controlled governance depends on the space given in domestic laws of the countries. While
a number of countries’ existing policies/laws recognize the ILCs, limited influence is provided for ILCs
to claim or enforce their rights even by using enabling laws. Limited capacity remains a reality, with
Parties remaining challenged with implementation and reporting under the Nagoya Protocol and even
under the Convention.

Bio-cultural rights of ILCs over all aspects of their ways of life that are relevant to the conservation
and sustainable use of biodiversity generates a broad range of legal intersections. These aspects include
rights relating to their knowledge, innovations and practices, natural resources, lands and waters,
traditional occupations, and customary laws and systems of governance. Effectively, these are rights to
self-determination, but specifically self-determination oriented towards stewardship of ILCs’
traditional lands, waters, resources, and knowledge Article 12.3 of Nagoya Protocol recognizes and
upholds the ownership rights of ILCs over their traditional knowledge. Contrary to this provision,
many jurisdictions do provide sufficient recognition for Indigenous nationalities and provider
countries lack the necessary know-how to effectively support ILCs in the development community
protocols. This lack of progress comes on the backdrop of increasing recognition of rights to self-govern
their territories, natural resources and traditional knowledge in international law and institutions's.
Such rights of self-determination are unequivocally manifested in ‘bio-cultural rights,” which are
relevant to the conservation and sustainable use of biodiversity including rights of their knowledge,
innovations and practices, natural resources, lands and waters, traditional occupations, and customary
laws and systems of governance.

As illustrated, the core concern of this paper is to what extent the ILCs’ right to self-determination
is recognized, respected and honoured by the States. Noticeably, while many Indigenous peoples do
not have written laws or systems of governance, the customary laws exist and are practiced in different
levels and forms. A crucial factor is how strong the communities are in asserting their right to control
their lands and resources. As emphasized in the Joint Submission of Grand Council of the Crees et al.
[1], States generally disregard requests to carefully consider the human rights implications of proposed
texts relating to Indigenous peoples. Shortcomings in the Nagoya Protocol relating to scope and
deference to implementation in accordance with national legislation are likely to be exploited by some
States in the future. Corrective measures include the a meaningful recognition of the legal pluralism
inherent in indigenous governance systems requiring as noted by Tobin “incorporation directly or
indirectly of principles, measures and mechanisms drawn from customary law within national and
international legal regimes for the protection of traditional knowledge” [46]".

Observations illustrate a prevailing trend of State laws being compartmentalized and
disaggregated. The implementation of those disaggregated State laws further compounds challenges by
requiring communities to engage with complex administrative frameworks, and a multiplicity of
stakeholders?’. Communities face a stark choice to either reject their domestic framework (something
which is a virtual impossibility, considering the ubiquitous nature of State law) or engage with them at
the potential expense of becoming complicit in the disaggregation of their otherwise holistic ways of

18 For example, the UN Convention to Combat Desertification, UN Framework Convention on Climate Change (including under the
programme on Reducing Emissions from Deforestation and Forest Degradation in Developing Countries), UN Forum on Forests, Food
and Agriculture Organization (including the International Treaty on Plant Genetic Resources for Food and Agriculture), UN
Educational, Scientific and Cultural Organization (including cultural conventions and Biosphere Reserves), International Union for
Conservation of Nature (including World Conservation Congress resolutions and World Parks Congress recommendations), UN
Permanent Forum on Indigenous Issues, International Convention on the Elimination of All Forms of Racial Discrimination,
International Labour Organization Convention 169 Concerning Indigenous and Tribal Peoples in Independent Countries, UN
Declaration on the Rights of Indigenous Peoples, Expert Mechanism on the Rights of Indigenous Peoples, Agenda 21, and the World
Intellectual Property Organization.

19 This is arguably a huge challenge and most States are a long way from incorporating Indigenous worldviews into legal and policy
frameworks

20 Examples include government agencies, conservation and development NGOs, private sector companies, and researchers.
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life and governance systems [4]. Both the conditions result in a loosing outcome for ILCs. Further
operationalization of the Nagoya Protocol is needed to assist in the effective realization of Indigenous
rights, and preservation of Indigenous knowledge systems.
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Apxcoxkymeng, Xacpat. HopmaTusHe peryaioBaHH:A BU3SHAHHs IHCTUTYIIiM, 3a0e3r1edeHHs AislAbHOCTI KOPiHHIX
Hapo4iB y mpoleci IpUIHATT:A HalliOHaAbHOIO 3aKOHOAABCTBa IIpO iMIlaeMeHTawlio HopMm Haroricbkoro
nporokoay. XKypnar Ipuxapnamcoicozo ynisepcumemy imeni Bacuas Cmeganuxa, 5 (2) (2018), 67-82.

Haroiicbkuit mpoToKo4 PO AOCTYII AO IeHeTMYHUX pecypciB (ABS) BusHavae mmpaBa KOpiHHMX
JKIUTeAiB Ta MiclieBUX rpomas, srigHo 3 Jdexaapanieio Opranizanii O6'eanannx Haniit mpo npasa kopiHHMx
Hapodis. CTopoHn 30008 's13aHi IIpUiiMaTy 3aKOHOAaB4i, aAMiHICTpaTUBHI Ta TeXHIYHi 3ax0AM A5 BU3HAHHS,
IoBarM Ta HiATPUMKM, 3a0e3lleyeHH:s 3BMYalHMX 3aKOHIB Ta IHCTUTYTIB IpoMa/, KOPiHHMX HapoAiB Ta
MiciieBMx rpomag. Y CTaTTi A0CAiAXKyeThcsl eeKTMBHICThL MiXKHapogHoro mpasa (To0to Haroiicskoro
IIPOTOKOAY) IIOAO BILAMBY Ha iCHYIOYi 3aKOHM, ITOAITUKY UM aAMiHICTpaTUBHI 3aX0au. 3p00.1eHO BUCHOBKH,
IO IpPOCTip, BM3HAHHS Ta IIOBara, CTBOPEHi B paMKaX icHyloumMx a0O I4aHOBAaHMX Hal[iOHAABHIUX
aHTUKPU3OBUX 3aX0A4aX 3aXMUCTy IIpaB KOPiHHUX IpoMad, € HeAOCTaTHiMU AAs e(PeKTUBHOIO 3AiliCHeHHs
II0AOKeHDb 3BMYAMHMX 3aKOHIB Ta HOPM, iHCTUTYTiB IpoMaJ KOPiHHUX HapoAiB, sK Ile IlepeiOadyeHO
Haroiicbkum mporokoaom. Ockiabkyu 6iOKOABTYpPHI IpaBa KOPiHHMX HAapOAiB € KAIOUOBMMM e/JeMeHTaMMU
30epesKeHHsI Ta CTaA0rO BMKOPMCTaHHs 0i0AOriYHOTrO pi3sHOMAHITTS, 3aKOHM IIPO AOCTYII AO TeHeTUYHMUX
pecypcis HoTpebyIOTh SIKICHOTO 400IpallOBaHHsI, 1100 OYTU 40CTaTHBO e(PeKTUBHIMMA.

Karouosi caosa: inctutytu rpomag, nporokoa CHiBroBapucTBa, 3BMYaEBe IIPaBO, TeHeTUYHi
pecypcu, KopinHi Hapoau, Harolicbkuit mpoTOKOA.
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Abstract. The article analyzes the legislation on the production of organic agricultural products in
Ukraine. Legal acts regulating the relationships in the sphere of production and circulation of
organic agricultural products (raw materials) are analyzed. The main scientific approaches to the
further development of national legislation on the production of organic agricultural products are
investigated. The article formulates the suggestions on the improvement of legal regulation of
organic production in Ukraine as well as on the adaptation of Ukrainian legislation on the
production of organic agricultural products (raw materials) to the EU legislation.
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1. INTRODUCTION

An important direction of the development of agricultural production under modern conditions is
its ecologization. As agricultural productive activity is inseparably linked to the use of land and other
natural resources, the problems of ecologization of agricultural production are becoming particularly
relevant.

One of the means of ecologization of agricultural productive activity is the development of the
production of organic agricultural products (raw materials). The implementation of the organic
production of agricultural products (raw materials) and state support for the producers of such
products are a guarantee of quality and safety of agricultural production, and hence, a guarantee of the
rights of consumers of agricultural products (raw materials).

At the same time, the development of organic production is possible only with the establishment of
a proper regulatory framework for the implementation of such activity by agricultural commodity
producers as well as with the definition of clear and stable conditions for state support and regulation
of such activity, etc.

The problems of the legal regulation of the production of organic agricultural products (raw
materials) were investigated by the representatives of agrarian and legal science including
M. M. Bakhurynska, A. P. Hetman, V. M. Yermolenko, T. O. Kovalenko, T. H. Kovalchuk,
V.M. Korniienko, S. I. Marchenko, V. O. Melnyk, V. V. Nosik, T. K. Overkovska, A. M. Stativka,
V. Yu. Urkevych, M. V. Shulga and other scientists. At the same time, the existence of gaps in the
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legislative regulation of organic production and the importance of adaptation of national legislation to
the requirements of the EU legislation predetermine the need for further scientific research of the
modern legislative provision for the production of organic agricultural products (raw materials).

2. ANALYSIS AND DISCUSSION

The legislation on the production of organic agricultural products (raw materials) includes a system
of normative legal acts of various legal force that regulate social relations in the field of production and
circulation of organic agricultural products (raw materials) and determine the order and conditions for
the implementation of organic production.

The development of the legislation on organic production began with the adoption of the Law of
Ukraine ”On the Production and Circulation of Organic Agricultural Products and Raw Materials”
from September 3, 2013 [21]. In accordance with Part 1 of Article 3 of this Law, “the legislation of
Ukraine in the field of organic production consists of the Constitution of Ukraine, the Law of Ukraine
“On Environmental Protection”, this Law and other laws of Ukraine, international treaties of Ukraine,
the consent for necessity of which was given by the Verkhovna Rada of Ukraine, and other legal acts
issued in accordance with them” [21].

The Law of Ukraine ”On the Production and Circulation of Organic Agricultural Products and Raw
Materials” defines the principles of production, storage, transportation, and sale of organic products,
the main directions of state policy in the field of production and circulation of organic products (raw
materials) and the powers of state authorities in this area; regulates the procedure and conditions for
the production of organic products and raw materials; defines the conditions of suitability of the land
(soils) for the production of organic products and raw materials and the procedure of confirming the
conformity of the production of organic products and raw materials; establishes general requirements
for storage, processing, and sale of organic products and raw materials, etc.

In order to ensure the implementation of the legislative provisions, a number of legal acts
regulating social relations in the field of production of organic agricultural products (raw materials)
were developed and adopted. Among them, the Detailed rules for the production of organic products
(raw materials) of plant origin (approved by the Decree of the Cabinet of Ministers of Ukraine on
August 31, 2016, No. 587) [17], the Detailed rules for the production of organic products (raw materials)
of animal origin (approved by the Decree of the Cabinet of Ministers of Ukraine on March 30, 2016,
No. 241) [13], the Detailed rules for the production of organic products (raw materials) of beekeeping
(approved by the decree of the Cabinet of Ministers of Ukraine on March 23, 2016, No. 208) [15], the
Detailed rules for the production of organic marine algae (approved by the Decree of the Cabinet of
Ministers of Ukraine on September 30, 2015, No. 980) [16], and the Detailed rules for the production of
organic products (raw materials) of aquaculture (approved by the Decree of the Cabinet of Ministers of
Ukraine on September 30, 2015, No. 982) [14] are of particular importance. However, proceeding from
the contents of Article 14 of the Law “On the Production and Circulation of Organic Agricultural
Products and Raw Materials” [21], the specified legal acts are insufficient, as the legal acts must be
adopted that will determine the procedure and conditions for the transportation, storage, and sale of
organic products (raw materials); collection of wild plants, forest products, and algae; production
during the transitional period; the order of transition to the production of organic products (raw
materials); the list, conditions, and allowable volumes of use of inorganic products, substances, and
products obtained during the transitional period in the production of organic products (raw materials)
for each category of products and substances; the list of substances that are forbidden to use in the
production of organic products (raw materials); allowable volumes and the list of inorganic products,
substances, and products obtained during the transitional period, which can exceptionally be used in
the production of organic products (raw materials); the criteria for assessing the suitability of
agricultural land for the production of organic products (raw materials) (Part 3 of Article 14 of the
Law).
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According to Article 1 of the Law “On the Production and Circulation of Organic Agricultural
Products and Raw Materials”, the production of organic products (raw materials) is the productive
activity of individuals or legal entities (including the cultivation and the processing), in which during
such production, the application of chemical fertilisers, pesticides, genetically modified organisms
(GMO:s), preservatives, etc. is excluded and at all the stages of the production (the cultivation and the
processing), methods, principles, and rules prescribed hereby for the obtainment of natural
(environmentally safe) products as well as for the preservation and the restoration of natural resources
are applied [21]. Also, the law also defines the concepts of “organic products” and ”organic raw
materials”. In particular, organic products are products obtained as a result of the certified production
in accordance with requirements of the Law, and organic raw materials are the raw materials obtained
as a result of the certified production in accordance with requirements of the Law and intended for the
subsequent use for the obtainment of new products [21]. Analyzing the relation between the concepts
of “organic agricultural products” and “ecologically safe agricultural products,” T. K. Overkovska
notes that the latter concept is wider, since “organic production should imply only that obtained as a
result of production that has passed the evaluation and confirmation of the conformity of the
production of organic products (raw materials) and has received a certificate of conformity” [22, p. 96].

According to V. Yu. Urkevych, organic production can be defined as a special means (method) of
agriculture (production of agricultural products), carried out on certified agricultural lands and subject
to mandatory certification, that provides for the use of such a production management system that
takes into account and improves the condition of the agro-ecosystem (including biological diversity,
biological cycles, and biological nature of the soil), minimizes soil cultivation, and uses energy- and
resources-saving technologies, is characterized by the care for all the components of the environment as
well as by the refusal to use artificial fertilizers or synthetic chemicals and genetically modified
organisms, the purpose of which is the most complete satisfaction of consumers with products
manufactured with the use of natural substances and mechanisms [24, p. 26]. As the scientist points out,
the notions of organic production and organic farming should be correlated as a general and a
component, and the categories “organic production” and “organic agriculture” should be considered
synonymous [8, p. 70].

At the legislative level, the principles of production, storage, transportation, and sale of organic
products (raw materials) are also defined. The general principles of production, storage, transportation,
and sale of organic products (raw materials) are the principles of: 1) voluntariness; 2) equality of rights
of economic entities that produce, store, transport, and sell organic products (raw materials); 3) rational
use of natural resources and the ensurance of their proper use and reproduction; 4) refusal to use
genetically modified organisms and products with them; 5) refusal to use chemically synthesized
external resources, except for the exceptional cases established by this Law; 6) long-term maintenance
of soil fertility; 7) the use of living organisms and methods of mechanical production; 8) the ensurance
of a high level of biological diversity; 9) the use of the processes that do not harm the environment,
human health, plants, animal health, and welfare in production.

The special principles of production, storage, transportation, and sale of organic products (raw
materials) include the principles of: 1) the preservation and restoration of soil fertility, soil stability, and
soil biodiversity methods that optimize the biological activity of the soil providing a balanced supply of
nutrients for plants; 2) minimizing the use of non-renewable and external resources; 3) processing of
waste and related products of plant and animal origin for further use in the production of products of
plant and animal origin; 4) taking into account the local or regional ecological status of the territories
when choosing the category of production for manufacturing; 5) the protection of animal health by
encouraging the natural immune protection of animals and the selection of the breeds; 6) the protection
of plants by means of preventive measures, such as the selection of appropriate species and varieties
resistant to diseases and pests, crop rotation, mechanical and physical methods, and the protection of
natural enemies (pests); 7) consideration of the degree of adaptation to local conditions when selecting
breeds of animals as well as consideration of their vitality and resistance to disease; 8) observance of a
high level of welfare of animals that meets the needs inherent for each individual species; 9) organic
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livestock production from animals that have been grown in organic farms since birth throughout the
whole life; 10) feeding animals with organic fodder; 11) the exclusion of the use of artificially derived
polyploid animals; 12) the preservation of biological diversity of natural water ecological systems and
continuous protection of the water environment and the quality of the surrounding water and the
surface ecological systems in the production of fishery products.

V. O. Melnyk defines the legal principles of organic production as a system of “legally defined
requirements, which should correspond to the practice of public relations in the production, storage,
transportation, and sale of organic products (raw materials)” [10, p. 4]. However, according to
scientists, these principles are the criteria for assessing the legality of decisions of public authorities and
the subjects of agrarian relations [10, p.14].

As it is fairly noted by the scientists, the norms of the Law of Ukraine ”"On the Production and
Circulation of Organic Agricultural Products and Raw Materials” concerning environmental safety are
united into an independent legal institute of ecological safety in the production of organic agricultural
products, which has an interdisciplinary character. The standards of the named institute belong both to
the right to environmental safety and to agricultural law, since organic production is the result of
agricultural activity [8, p. 69]. At the same time, according to A.M. Stativka and V. N. Kornienko, the
Law contains a large number of blanket norms referring to other legislation, and requires the use of a
large number of technical norms, most of which are not yet developed [23, p. 212].

Currently, there are some disadvantages of the legislative regulation of the registration of
producers of organic agricultural products. Such registration is a necessary condition for carrying out
activities in the field of organic production, since according to Article 12 of the Law of Ukraine "On the
Production and Circulation of Organic Agricultural Products and Raw Materials” [21], an individual or
a legal entity, who have passed the assessment of conformity of the production of organic products
(raw materials), have received a certificate of conformity and are included in the Register of the
Producers of Organic Products (Raw Materials), have the right to produce organic products (raw
materials).

The concept of the producers of organic products (raw materials) is proposed by V.O. Melnyk and
defines them as “the subjects of agrarian relations possessing a separate property, who are endowed
with a special legal personality, carry out economic activity using land as the main means of the
production of raw materials and products of plant and animal origin, products of beekeeping or using
a fishing object for the production and processing of aquaculture objects with an aim to ensure food
safety and subject to the requirements of environmental safety” [10, p. 4]. Today, the scientists
substantiate important proposals regarding the need to expand the range of the producers of organic
agricultural products (raw materials) and to enable individuals who are not entrepreneurs to also
produce organic agricultural products (raw materials), which would be in line with European
standards [11, p. 100].

According to the legislation, only natural and legal persons who have passed the assessment of the
conformity of production of organic products (raw materials) and received a certificate of conformity
may be included in the Register of the Producers of Organic Products (Raw Materials). The procedure
of assessing and confirming the conformity of the production of organic products (raw materials),
preceding the registration of the producers of organic agricultural products (raw materials), is
determined by Article 24 of the Law “On the Production and Circulation of Organic Agricultural
Products and Raw Materials” [21]. The assessment of the conformity of the production of organic
products (raw materials) is carried out by the conformity assessment body in accordance with the rules
of the conformity assessment procedure, which are determined by the central executive authority,
which ensures the formation of the state policy in the field of conformity assessment, and with detailed
rules of production and circulation of the relevant organic products (raw materials) [5]. The detailed
requirements for the assessment of conformity of the production of organic agricultural products (raw
materials) are stipulated by the Law of Ukraine dated January 15, 2015 “On Technical Regulations and
Conformity Assessment” [20] and by subordinate legal acts.
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The procedure of registration of the producers of organic products (raw materials) is determined by
Article 13 of the Law “On the Production and Circulation of Organic Agricultural Products and Raw
Materials” [21] and by the Resolution of the Cabinet of Ministers of Ukraine dated August 8, 2016 No.
505 “On Approval of the Register of the Producers of Organic Products (Raw Materials)” [18]. At the
same time, Article 13 of the Law of Ukraine “On the Production and Circulation of Organic
Agricultural Products and Raw Materials” [21] provides for the development and adoption of two
subordinate legal acts on registration of the producers of organic products (raw materials), one of
which has not yet been adopted.

According to the requirements of the legislation, the responsibility for maintaining the Register of
the Producers of Organic Products (Raw Materials) is now assigned to the State Service of Ukraine for
Food Safety and Consumer Protection (State Committee for Consumer Safety). Thus, according to
Clause 2, Part 1, Article 9 of the Law “On the Production and Circulation of Organic Agricultural
Products and Raw Materials” [21], the maintenance of the Register of the Producers of Organic
Products (Raw Materials) and ensuring of the publication of official data on persons engaged in the
production and sale of organic products (raw materials) belong to the powers of the central executive
authority, which implements state policy in the field of safety and individual indicators of quality food
products in the field of the production and circulation of organic products (raw materials). These
powers are provided for in the Regulation on the State Service of Ukraine for Food Safety and
Consumer Protection, approved by the Resolution of the Cabinet of Ministers of September 2, 2015 No.
667 "On Approval of the Regulation on the State Service of Ukraine for Food Safety and Consumer
Protection” (sub-paragraph 124 paragraph 4 of the Regulation) [19].

In accordance with Part 2 of Article 13 of the Law “On the Production and Circulation of Organic
Agricultural Products and Raw Materials” [21], the central executive body, which ensures the
formation and implementation of the state agricultural policy, should establish and approve the
Regulation on the Register of the Producers of Organic Products (Raw Materials). V. Yu. Urkevych
correctly points out that the lack of subordinate acts on the issues of keeping the Register of the
Producers of Organic Products (Raw Materials) “virtually eliminates the possibility of organic
production in the territory of Ukraine. Article 4, paragraph 4 of the Law stipulates that persons who do
not belong to the Register of the Producers of Organic Products (Raw Materials) have no right to carry
out the production of organic products and / or raw materials” [25, p. 32].

To date, the draft Regulation on the Register of the Producers of Organic Products (Raw Materials)
has been developed and promulgated by the Ministry of Agrarian Policy and Food of Ukraine [4].
According to the Explanatory note to the draft Regulations, the adoption of the corresponding order by
the Ministry will enable “to register the business entities that produce and sell agricultural products
(raw materials) with the logo “organic,” which will allow for the legislative regulation of the process of
identification of the producers of organic agricultural products (raw materials) and to accelerate the
filling of the domestic market with high-quality food products” [6]. The legislative provision stipulated
in Part 3 of Article 13 of the Law “On the Production and Circulation of Organic Agricultural Products
and Raw Materials” [21] concerning openness and accessibility of the Register of the Producers of
Organic Products (Raw Materials) has not yet been implemented. After all, the Register has not been
disclosed on the official website of the central executive body that implements the state policy in the
tield of food safety in accordance with the requirements of the legislation.

According to the scientists, the creation and publication of the Register of the Producers of Organic
Products is long-awaited in Ukrainian society, and its functioning will ensure the transparency and
trust of consumers in organic products as well as will guarantee the identification of its producers [11,
p. 103]. Therefore, the urgent approval of the Regulation on the Register of the Producers of Organic
Products (Raw Materials) will contribute to solving these problems.

The representatives of agrarian and legal science substantiate other important proposals for
improving the legislative regulation of organic production. As M. M. Bakhurynska notes, ”to date, the
Law has not been fully harmonized with the Council of the European Union (EU) Regulation 834/2007
from June 28, 2007 “On Organic Production and Labeling of Organic Products and On the Repealing pf
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the Regulation (EEC) No 2092/91”, in particular as part of the control system for the production and
circulation of organic products” [1, p. 25; 2, p. 128]. Therefore, one of the areas of the adaptation of
national legislation to EU legislation is, in the scholars’ opinion, the construction of an effective control
system that will not only meet EU regulatory requirements but will also be protected from corruption
risks inherent in Ukraine [2, p. 128].

According to V. Yu. Urkevych, “now it is time for the adoption of the corresponding sub-legislative
documents, which must create mechanisms for the implementation of the established legal provisions,
in particular, the Procedure for assessing the suitability of land (soils) for the production of organic
products (raw materials)” [8, p. 70; 25, p. 33]. Also, there are no technical regulations for the production
of certain types of organic agricultural products and raw materials, and no typical plan for the
transition to organic production, as outlined in the Law [8, p.70], has been developed.

Agricultural and legal science has also made suggestions on the necessity of adopting a normative
legal act on the equivalence of Ukrainian standards with international standards in order to introduce a
unified approach to the labeling of organic products, which will help to avoid divergences in the
industry in the European Union and in Ukraine [10, p. 17].

Current and important is also the proposal of O. V. Hafurova concerning the necessity ”of
providing measures of state financial support for the production of organic products as well as of
providing priority access to it for the producers of such products (especially to farmers and private
farms) at the legislative level [7, p. 39]. In the opinion of S. I. Marchenko, the system of measures for
state support to the producers of organic agricultural products should cover not only financial support,
but also other types of state support (in particular, measures of informational and consultative nature)
[9, p- 166].

Some problems of the current legislative regulation of organic production in Ukraine should be
resolved with the adoption of the new Law ”"On Basic Principles and Requirements for Organic
Production, Circulation, and Labeling of Organic Products” [3], the draft of which was adopted by the
Verkhovna Rada of Ukraine on April 19, 2018 in the first reading [12]. As it is stated in the Explanatory
Memorandum to the draft law, its purpose is to improve the principles of legal regulation of organic
production, circulation, and labeling of organic products as well as to harmonize Ukrainian legislation
with the legislation of the European Union in this area [5]. The bill No. 5448-d “On Basic Principles and
Requirements for Organic Production, Circulation and Labeling of Organic Products”, in particular,
provides for the annual certification of organic production to confirm compliance with the
requirements of the legislation in the field of organic production, declaration of volumes of organic
products that are put into circulation, and harmonization of the labeling of organic products with the
certification body.

3. CONCLUSIONS

Thus, the legislation on the production of organic agricultural products (raw materials) includes a
system of normative legal acts of various legal force governing the social relations in the sphere of
production and circulation of organic agricultural products (raw materials). The Law of Ukraine “On
the Production and Circulation of Organic Agricultural Products and Raw Materials” [21] from
September 3, 2013, is of paramount importance.

An important direction in the development of national legislation on organic production is the
development and adoption of subordinate legal acts that will determine the mechanism for the
implementation of legislative provisions. There is a need to implement the legislative provisions for the
development and approval of the Regulation on the Register of the Producers of Organic Products
(Raw Materials) as well as compliance with the requirements for openness and accessibility of the
Register of the Producers of Organic Products (Raw Materials). One of the major vectors for developing
legislation on the production of organic agricultural products and raw materials is its harmonization
with the legislation of the European Union and the implementation of state support measures for the
producers of organic agricultural products (raw materials).
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barait Haais. 3akoHOsaBye peryaioBaHH:A BMPOOHUIITBA OPTaHIYHOI CiAbCHKOIOCIIOAApPCHKOI IMPOAYKIIil B
Ykpaini. Kypnar puxapnamcvxozo ynisepcumemy imeni Bacurs Cmeganuxa, 5 (2) (2018), 83-90.

Y crarTi 34ilicHeHO aHaAi3 3aKOHOAABCTBA MPO BUPOOHMIITBO OPTaHiYHOI CiAbCHKOTOCIIOAAPCHKOI
MIPOAYKUIl Ta cMpoBMHA B YKpaiHi. ITpoanaaizopano HOpMaTHBHO-IIPABOBi aKTH, LIO PETyAIOIOTh BiAHOCHHU
y cdepi BUpoOHUIITBA Ta OOIry OpPraHiuHOI CiABCBKOrOCIIOAAPCHKOL IPOAYKII (cumposuHM). Jocais>XeHO
OCHOBHI HayKOBi IiAX0AM IIJOAO IT0AaABIIIOrO PO3BUTKY HalliOHAaABHOTO 3aKOHOJAABCTBa PO BMPOOHUIITBO
opraniyHoi ciapcpkorocrogapcekoi  mpogykuii.  ChopmMyapoBaHO MPOMO3UIIIl ITOAO BAOCKOHAJAEHHS
3aKOHOAABUOIO PperyAIOBaHHS OpPTaHiYHOIO BUPOOHMIITBA B YKpaiHi Ta aganTamii yKkpaiHCHKOTO
3aKOHOJABCTBAa IIPO BUPOOHMIITBO OpPraHiuHOI CiABCBKOTOCIIOAAPCHKOL IMPOAYKUIl (CMpOBMHM) A0
3akoHogasctBa €C.

KarouoBi caoBa: opraniune BMPOOHMIITBO, CiAbCHKOTOCIIOZapChbKa —ITPOAYKIIis, OpTaHiuHa
ciabcpKorocrogapcpka  IIPOAYKITS,  €KOAOTi3allisl — CiAbCBKOTOCIIOAapChKOTO — BMPOOHMIITBA, — arpapHe
3aKOHOJaBCTBO.
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LEGAL REGULATION OF THE EMERALD NETWORK: NATIONAL
AND GLOBAL ASPECTS

OLENA BEvz

Abstract. The article is devoted to the definition of the legal nature of the Emerald network, as
well as to the issues of the formation of the Emerald Network in the context of Ukraine's
international obligations. In particular, the history of the appearance of the term “Emerald
Network” in international acts, the criteria and the procedure for designating territories of the
Emerald Network is investigated. In addition, the article deals with the problems connected with
the legal provision of the formation of the Emerald Network in Ukraine. It is emphasized that the
adoption of the relevant legislation is foreseen by the international obligations of Ukraine as a
Member State of Convention on the Conservation of European Wildlife and Natural Habitats and
Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part. The provisions of the draft Law of Ukraine "On the Territories of the
Emerald Network” are analyzed.

Keywords: Emerald Network, Areas of Special Conservation Interest, Convention on the
Conservation of European Wildlife and Natural Habitats, legal framework.

1. INTRODUCTION

One of the most urgent issues of environmental law of Ukraine in recent years is the
implementation of EU legislation. Ukraine is obliged to gradually bring its legislation closer to EU
legislation in various spheres.

According to item “f” Article 361 chapter 6 “Environment” of Association Agreement between the
European Union and its Member States, of the one part, and Ukraine, of the other part (hereinafter — the
"Agreement") cooperation shall aim at preserving, protecting, improving, and rehabilitating the quality
of the environment, protecting human health, prudent and rational utilisation of natural resources and
promoting measures at international level to deal with regional or global environmental problems, inter
alia in the areas of nature protection, including conservation and protection of bio and landscape
diversity (eco-networks).

Both ecosystems and processes that affect biodiversity and landscape are usually not confined to
state boundaries. Due to this circumstance, measures taken at the local, regional or national level are
often inadequate, if not entirely ineffective. An international system for coordinating and supporting
initiatives for the conservation of biodiversity and landscapes is necessary [9].
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Ecological networks can help to preserve the natural habitat and species in fragmented natural
areas and in the anthropogenic landscapes of Europe [9]. Part of the Pan-European Ecological Network
is the Emerald Network.

The legislation of Ukraine contains such a term as “ecological network”. Pursuant to the Law of
Ukraine “On the ecological network of Ukraine” dated June 24, 2004 ecological network is a unified
territorial system created with the purpose of improvement of conditions for forming and renewal of
environment, increase of natural resource potential of Ukrainian territory, saving landscape and
biological diversity, places of settlement and growth of valuable kinds of flora and fauna, genetic fund,
ways of migration of animals through joining territories and objects of nature reserve fund, as well as
other territories which are especially valuable for environmental protection and in accordance with
laws and international obligations of Ukraine are subject to special protection. According to the Article
5, the structural components of ecological network are: territories and objects of nature reserve fund;
lands of water fund, water and marsh grounds, water protective zones; lands of forestry fund; forest
shelter belts and other protective plants; health-improving lands; recreational lands; territories which
are the places of stay or growth of types of flora and fauna recorded in the Red Book of Ukraine, etc.

But it is important to outline that Ukrainian legislation introduces somewhat different criteria for
the formation of the ecological network than those criteria for the Emerald Network formation. In
particular, the approach is based not on the criterion of the allocation of habitats as the basis for
choosing the constituent elements of the econet, however the ecological network is created on the basis
of the territories and objects of the nature reserve fund as the basis of the ecological network with the
further involvement of protected areas of another status (water protection, recreation, etc.).

The necessity of the approximation of Ukraine's existing legislation to that of the European Union
arouses attention to international acts in this field of study. Simultaneously there is little published data
on legal nature of the Emerald Network in Ukrainian environmental law literature [1, 7]. And this is the
main aim of the research — to discover the legal nature of the Emerald Network.

2. ANALYSIS AND DISCUSSION

The subject and goal of conduct scientific research oblige to refer to the legal issues of development
of such territories as the Emerald Network. Its implementation was launched by the Council of Europe
on the basis of the provisions of Convention on the Conservation of European Wildlife and Natural
Habitats (hereinafter — the “Bern Convention”). The Bern Convention was open for signature on 19
September 1979 and came into force on 1 June 1982. In 2014, the Bern Convention has been ratified by
51 Contracting Parties.

Since the Berne Convention was ratified by the Law of Ukraine dated on October 29, 1996, the
issues of legal regulation of the Emerald Network formation and functioning are relevant for Ukraine.
Therefore, the actuality of the issue to determine the legal basis for the Emerald Network formation
arose before the signing of the Agreement by Ukraine. Thus, the Strategy for the implementation of the
Framework Convention on the Protection and Sustainable Development of the Carpathians (which was
adopted and signed by the seven Parties in May 2003 in Kyiv and entered into force in January 2006),
approved by the Order of the Cabinet of Ministers of Ukraine dated on January 16, 2007 No. 11-r,
provide for in the sphere of international cooperation the encouragement of the execution of
international treaties where Ukraine is a party, in particular the requirements of the Berne Convention
(the development of the regional network of special conservation areas — the Emerald Network of
Europe).

In accordance with Article 4 of the Berne Convention, each Contracting Party shall take appropriate
and necessary legislative and administrative measures to ensure the conservation of the habitats of the
wild flora and fauna species, especially those specified in Appendices I and II, and the conservation of
endangered natural habitats. The Contracting Parties in their planning and development policies shall
have regard to the conservation requirements of the areas protected under the preceding paragraph, so
as to avoid or minimise as far as possible any deterioration of such areas. Thus, setting-up the Emerald
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Network at national level is considered as one of the main tools for the Contracting Parties to comply
with their obligations under the Bern Convention.

The Emerald Network consists of territories that are called Areas of Special Conservation Interest
(ASCIs). In June 1989 the Standing Committee to the Bern Convention held an extraordinary meeting
exclusively devoted to habitat conservation within the Convention. At the meeting the Committee
adopted an interpretative resolution [Resolution No. 1 (1989) on the provisions relating to the
conservation of habitats] and three operative recommendations [Recommendations Nos. 14, 15 and 16
(1989)] aimed at the development of a network of areas under the Convention [8, p. 4]. The
Recommendation advocates Contracting Parties to take, either by legislation or otherwise, steps to
designate areas of special conservation interest to ensure that necessary and appropriate conservation
measures are taken for each area situated within their territory or under their responsibility.
The Network is to be set up in each Contracting Party or observer state to the Convention. It, thus,
involves all the European Union states, some non-Community states and a number of African states.

It is worth mentioning that the European Union, as such, is also a Contracting Party to the Bern
Convention. In order to fulfil its obligations arising from the Convention, particularly in respect of
habitat protection, it produced Directive 92/43/EC on the conservation of natural habitats and of wild
fauna and flora (amended by Directive 97/62/EC, 2006/105/EC and Regulation (EC) 1882/2003) in 1992,
and subsequently set up the Natura 2000 network. The Natura 2000 sites are therefore considered as the
contribution from the EU member states to the Emerald Network.

It is necessary to outline that till 1996 there was not such a term as “Emerald Network”. In January
1996 a sufficient number of States of Central and Eastern Europe, which were not members of the
European Union, became Parties to the Bern Convention and were requesting the development of the
network of ASCIs. So the term “Emerald Network” was first used in 1996. The Standing Committee
adopted its Resolution No. 3 (1996), in which it resolved to set up a network (Emerald Network) which
would include the Areas of Special Conservation Interest designated following its Recommendation
No. 16; it furthermore encouraged Contracting Parties and observer states to designate Areas of Special
Conservation Interest and to notify them to the Secretariat. Resolution No. 3 (1996) was, in a sense, a
second act of birth of the network, after its first creation in 1989. More precisely it was an act of baptism
as the network had not been given a name in 1989 and it had proved rather awkward to promote a
network under the name of “network to develop Recommendation No. 16 (1989) of the Standing
Committee of the Convention on areas of special conservation interest” [3, p. 25]. Nonetheless, the real
implementation of the Emerald Network only started in 1998, through the adoption by the Standing
Committee of Resolution No. 5 (1998), concerning the rules for the Network of Areas of Special
Conservation Interest (Emerald Network).

As the analysis shows, the legal framework of the Emerald Network forms the relevant resolutions
and recommendations of the Standing Committee of the Berne Convention: Resolution No. 1 (1989) of
the Standing Committee on the provisions relating to the conservation of habitats, Recommendation
No. 14 (1989) of the Standing Committee on species habitat conservation and on the conservation of
endangered natural habitats, Recommendation No. 15 (1989) of the Standing Committee on the
conservation of endangered natural habitat types, Recommendation No. 16 (1989) of the Standing
Committee on areas of special conservation interest, adopted by the Standing Committee on 9 June
1989; Resolution No. 3 (1996) of the Standing Committee concerning the setting up of a Pan-European
Ecological Network, adopted by the Standing Committee on 26 January 1996; Resolution No. 4 (1996) of
the Standing Committee listing endangered natural habitat requiring specific conservation measures,
adopted by the Standing Committee on 6 December 1996; Resolution No. 5 (1998) concerning the rules
for the Network of Areas of Special Conservation Interest (Emerald Network), adopted by the Standing
Committee on 4 December 1998; Resolution No. 6 (1998) of the Standing Committee listing the species
requiring specific habitat conservation measures, adopted by the Standing Committee on 4 December
1998; Recommendation No. 157 (2011) on the status of candidate Emerald sites and guidelines on the
criteria for their nomination, adopted by the Standing Committee on 2 December 2011; Revised Criteria
for assessing the National Lists of proposed Areas of Special Conservation Interest (ASCIs) at
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biogeographical level and procedure for examining and approving Emerald candidate sites, adopted on
6 December 2013 by the Standing Committee; Resolution No. 8 (2012) of the Standing Committee on the
national designation of adopted Emerald sites and the implementation of management, monitoring and
reporting measures, adopted by the Standing Committee on 30 November 2012.

Participation in the Emerald Network is therefore optional, as Contracting Parties and Observers
States benefit from the “soft law” approach characteristic of Council of Europe recommendations and
resolutions. However, it is important to note that the obligations on the Contracting Parties to protect
natural habitats are rigorous requirements clearly set out in the Convention and forming part of
binding international law [8, p. 5]. The Standing Committee recommended Contracting Parties to
implement their obligations regarding natural habitats through a number of measures, among which
the designation of the Areas of Special Conservation Interest (ASCIs) that form the Emerald Network.

The conducted research allows proceeding to the definition of the Areas of Special Conservation
Interest. Point 1 of Recommendation No. 16 (1989) defines the Areas of Special Conservation Interest as
those designated by states where that area fits one or several of the following conditions:

a. it contributes substantially to the survival of threatened species, endemic species, or any species
listed in Appendices I and II of the convention;

b. it supports significant numbers of species in an area of high species diversity or supports
important populations of one or more species;

c. it contains an important and/or representative sample of endangered habitat types;

d. it contains an outstanding example of a particular habitat type or a mosaic of different habitat
types;

e. it represents an important area for one or more migratory species;

f. it otherwise contributes substantially to the achievement of the objectives of the convention.

As for definition of the Emerald Network, it appears in Article 1 of Resolution No. 5 (1998)
concerning the rules for the Network of Areas of Special Conservation Interest (Emerald Network): any
area, whether land or sea, where that area fits one or several of the conditions established in
Recommendation No. 16 (1989), point 1, may form part of the Emerald Network.

According to Article 2 Areas of Special Conservation Interest (ASCIs) to be included in the Emerald
Network shall be designated by the governments. The Standing Committee may advise the
government concerned on the advisability of designating one or more ASClIs that are of a particular
interest to the Emerald Network. At that the use of the term “governments” in this resolution means
the governments of the States Contracting Parties to the Convention, of other Council of Europe States
and of other States which are observer States in the Standing Committee of the Convention. As it was
mentioned above considering that for Contracting Parties which are Member States of the European
Union, Emerald Network sites are those of the Natura 2000 Network the Emerald Network is
designated by European states which are not members of the European Union and some African states.

For now it is necessary to determine the criteria and procedure for designating of the Emerald
Network.

Resolution No. 3 (1996), Recommendation No. 16 (1989) and Resolution No. 5 (1998) have provided
general guidance on how the ASCIs should be designated. They encourage Contracting Parties and
observer States to designate ASCIs and to notify them to the Secretariat. Thus, the responsibility for
designating ASCIs lies with the government of the States concerned.

In order to ensure a full complementarity and consistency between the EU Natura 2000 and the
Emerald networks, the Group of Experts on Protected Areas and Ecological Networks (GoEPAEN)
recommended that any evaluation of the proposed Emerald sites should be based on the same rules
and procedures as developed for Natura 2000, i.e. using a biogeographic approach. It means that before
being officially adopted as Emerald sites, all sites proposed to join the Network are thoroughly assessed
at biogeographical level for their sufficiency to achieve the ultimate objective of the Network.
This objective is the long term survival of the species and habitats of the Bern Convention requiring
specific protection measures [4]. At the same time, in full recognition of the resources and time needed
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to implement such a process, the GOEPAEN called for a simplified approach without loosing the
essence of the evaluation.

After several years of discussion, in 2010, the Standing Committee adopted the “Criteria for
assessing the National Lists of proposed ASClIs at biogeographical level and procedure for examining
and approving Emerald candidate sites” [8, p. 6]. This document provides the fundamental basis for the
identification and scientific evaluation of the sufficiency of the sites proposed by the Contracting
Parties for joining the Emerald Network. The document was revised in 2013, in order to include
additional criteria for the evaluation of sites proposed for bird species. In the document on the Revised
Criteria for assessing the National Lists of proposed Areas of Special Conservation Interest (ASClIs) at
biogeographical level and procedure for examining and approving Emerald candidate sites (Adopted
on 6 December 2013 by the Standing Committee) for the assessment of proposed ASCIs, the Emerald
Network constitution process was described as composed of three different stages or “Phases” of
implementation:

— Phase I: Participating countries assess their natural resources and identify species and habitats
to be protected according to the relevant resolutions of the Bern Convention listing them [Resolution
No. 4 (1996) and Resolution No. 6 (1998)]. They subsequently select potential sites which are suitable
for ensuring the long-term survival of the “Emerald” species and habitats and they send a database
containing scientific information on the proposed sites to the Bern Convention’s Secretariat. The
proposed sites can be officially nominated candidate Emerald sites by the Standing Committee, as
provided for in Recommendation No. 157 (2011) on the status of candidate Emerald sites and
guidelines on the criteria for their nomination;

— Phase II: An evaluation of the efficiency of the proposed sites is done on a species by species
and habitat by habitat base for each biogeographical region. An evaluation of the efficiency of the
proposed sites which has to be done on a species by species and habitat by habitat base. Ideally the
evaluation would only start if a complete inventory of proposed sites exists for a certain area.
Realistically, this would mean that over 80 % of the finally proposed sites would already be available
for the evaluation. This exercise is to be conducted in co-operation with the European Environment
Agency. Once the scientific value of the proposed sites is assessed, the candidate sites will be submitted
to the Standing Committee and will eventually be approved so to formally integrate the Emerald
Network. For EU member states an approved Natura 2000 Network of sites will automatically fulfil the
parties” obligations towards the Bern Convention and the Emerald Network;

— Phase III: National designation of the adopted ASCI’s and implementation of management,
reporting and monitoring measures, under the responsibility of national authorities.

In order to designate its ASCIs, any government should deposit a Standard Data Form for each
individual site proposed with the Secretariat of the Council of Europe, through the Common Data
Repository (Reportnet) of the European Environment Agency.

In December 2012, for the first time in the history of the Network, the Standing Committee to the
Bern Convention officially adopted as Emerald sites, 37 areas in Switzerland [4]. Since 8 December
2017, five countries, Belarus, Georgia, Norway, Switzerland and Ukraine, have officially adopted
Emerald sites on their territories [5]. During the 36th meeting of the Standing Committee of Berne
Convention, held on November 15-18, 2016, the lists of the Emerald Network of Europe for Ukraine,
Belarus and Switzerland were approved [2]. In particular, the Ukrainian list consists of 271 nature
protection objects [5].

Consequently these sites have successfully passed the biogeographical assessment for their
sufficiency, as foreseen in Phase II of the Network constitution process. Once the areas proposed are
officially adopted as Emerald Network sites, they have to be designated and managed at national level.
The national designation and management measures are decided and put in place to contribute to the
main objective of the Network and their efficiency will be regularly monitored. They equally continue
identifying additional areas suitable to join the Network on their territories.

As stated above the issue of legal regulation of the Emerald Network formation for Ukraine became
especially topical after the signing of the Agreement. According to Article 362 of the Agreement the
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Parties shall, inter alia implement joint activities at regional and international level, including with
regard to multilateral environmental agreements ratified by the Parties and joint activities in the
framework of relevant agencies as appropriate. The Parties shall pay special attention to transboundary
issues. Gradual approximation of Ukrainian legislation to EU law and policy on environment shall
proceed in accordance with Annex XXX to this Agreement (Article 363, item “d”).

In accordance with Annex XXX to Chapter 6 “Environment” Ukraine undertakes to gradually
approximate its legislation to the Directive 92/43/EC on the conservation of natural habitats and of wild
fauna and flora as amended by Directive 97/62/EC, 2006/105/EC and Regulation (EC) 1882/2003
(hereinafter — the “Directive”) within the stipulated timeframes:

— adoption of national legislation and designation of competent authority/ies. Timetable: these
provisions of the Directive shall be implemented within 2 years of the entry into force of this
Agreement;

— preparation of inventory of sites, designation of these sites and establishing priorities for their
management (including completion of the inventory of potential Emerald sites and establishment of
protection and management measures for these sites) (art. 4). Timetable: these provisions of the
Directive shall be implemented within 4 years of the entry into force of this Agreement;

— establishment of measures required for the conservation of such sites (art. 6). Timetable: these
provisions of the Directive shall be implemented within 4 years of the entry into force of this
Agreement;

— establishment of a system to monitor conservation status of habitats and species (art. 11).
Timetable: these provisions of the Directive shall be implemented within 2 years of the entry into force
of this Agreement;

— establishment of a strict species protection regime for species listed in Annex IV as relevant for
Ukraine (art. 12). Timetable: these provisions of the Directive shall be implemented within 2 years of
the entry into force of this Agreement.

Although item 256 of the Action Plan on Association Agreement Implementation for the period of
2014-2017, adopted by the Resolution of the Cabinet of Ministers No. 847-p dated September 17, 2014,
provides for the development and submission to the Cabinet of Ministers of Ukraine of drafts of
normative legal acts to implement the provisions of the Directive with the deadline December 2017, the
draft law of Ukraine “On the Areas of the Emerald Network” was submitted for discussion by Ministry
of Ecology and Natural Resources of Ukraine only on March 12, 2018 [6].

Thus, the draft law of Ukraine “On the Areas of the Emerald Network” is meant to be the legal
basis for the allocation and conservation of the Emerald Network territory within Ukraine in
accordance with the requirements of Bern Convention and taking into account the requirements of
Directive. It has respect to the following issues: preparation of proposals for designating the Emerald
Network, criteria for determining areas for inclusion in the list of proposed areas of the Emerald
Network, definition of the Emerald Network areas, National Register of the Emerald Network areas,
management plans for the Emerald Network, restrictions of current activities as regards the Emerald
Network areas, compensation for losses caused by prohibitions or restrictions on activities in the
Emerald Network, monitoring of the environmental conservation status of natural habitats and species
of natural flora and fauna within the Emerald Network, reporting measures.

As it was emphasized, the drafting of such legal act should be accompanied by radical changes in
legislative approaches. In the Implementation Plan of Council Directive 92/43/EEC on the conservation
of natural habitats and of wild fauna and flora, amended by Directives 97/62/EU, 2006/105/EC and
Regulation (EC) 2003/1882, is stated that the legislation of Ukraine introduces somewhat different
criteria for the formation of the ecological network defined in the Law of Ukraine "On the Ecological
Network of Ukraine", dated June 24, 2004. Hence it is necessary to amend the legislation on the nature
reserve fund, the Green Book of Ukraine, the Red Book of Ukraine, land, water, forest legislation, etc. or
to develop and approve new legislation on the ecological network and the protection of natural
habitats, which would meet the requirements of the Directive, first of all, in terms of criteria for the
formation of the ecological network.
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3. CONCLUSIONS

To sum up the results of performed analysis, the following conclusions can be drawn up.

Ukraine is one of the five Contracting Parties to the Bern Convention which officially adopted
Emerald Network sites on its territory — the so called “Areas of Special Conservation Interest (ASCI)”.

Once ASCIs have been designated by the states, it is considered to be not the end of the Emerald
Network, but rather the start, as states are recommended to take a number of steps (by legislation or
otherwise), to ensure that ASCIs are properly managed. They are asked in Recommendation No. 16
(1989) to ensure, wherever possible that ASCIs are the subject of an appropriate regime, designed to
achieve the conservation of the factors responsible for the designation of the area. It is important to note
that the obligations on the Contracting Parties to protect natural habitats are rigorous requirements
clearly set out in the Convention and forming part of binding international law.

Based on the analysis, we conclude that for today in Ukraine already exist sites of the Emerald
Network, at the same time, their legal regulation is virtually absent.

As follows from the above, Ukraine, as well as other countries, has a task to implement
international agreements, including those related to the formation of legislation on the Emerald
Network. These issues are particularly relevant for Ukraine in connection with the need to implement
the Berne Convention, as well as the fulfilment of Ukraine's obligations under the Agreement.

As explained above, Resolution No. 5 (1998) establishes that for Contracting Parties to the Bern
Convention which are member States of the European Union Emerald Network sites are those of the
Natura 2000, so that criteria for choice of those areas will be those of the Directive. Therefore the
formation of the Emerald Network is the first step in the formation of a common ecological network of
Europe. And this, in its turn, is a necessary condition for preserving the biodiversity of not only
Ukraine but also Europe.

It should be noted that for the development of the Emerald Network in Ukraine it is necessary to
unite efforts not only of specialists in the field of ecology, biology, geography, but also lawyers
regarding the creation of the legal basis for its formation and functioning.
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bess Ouzena. IlpaBose peryaiosanHs CMapargoBoi Mepedki: HalliOHaAbHiI Ta Tao00aabHi acrektu. Kyphar
Hpuxapnamcokozo ynisepcumemy imei Bacurs Cmedanuxa, 5 (2) (2018), 91-98.

CraTTs npucssyeHa BU3HaUYeHHIO I0puandHol npupoau CMmaparaoBoi MepesKi, a TaKOX HUTaHHAM
¢opmysannss CmaparaoBoi MepeXi B KOHTEKCTI MiXHapogHMX 3000B's13aHb YKpaiHn. 30KpeMa,
AOCAIAXKY€ETBCA icTOpisl mosiBu TepMiHy “CMapargosa Mepexka” B MiXKHapOAHMX aKTaX, KpUTepil i Topsa40K
BiAHeceHH: TepuTOpiit 40 CMaparaosoi Mepeski. Kpim Toro, B craTTi posrasaaiorscs npob.emy, OB s13aHi 3
IpaBoBUM 3a0e3ItedeHHAM popmysaHHA CMapargosoi Mepexi B YkpaiHi. [liakpecaroeTscs, Mo OpuitHATTA
BiAIIOBiAHOTO 3aKOHOJABCTBa IlepejDaueHO MiXKHaApOJAHMMM 3000B'S3aHHAMMU YKpaiHM K yJacHMIL
Konsennii mpo oxopony aukoi ¢paopu Ta ¢payHn i IpUpoAHUX cepeAOBMIL icHyBaHH: B €Bporri Ta Yrogomo
Ipo acomiarilo MiX YKpaiHolo, 3 o0gHi€l cTopoHy, Ta €sppomnericbkuM Coi030M, EBpOIENCHKUM
CIIIBTOBApMCTBOM 3 aTOMHOI eHeprii i IXHIMHM Jep>KaBaMM-udeHaMl, 3 iHIIOI CTOpOHM. AHaAi3yIOTHCS
IT0A0KeHH: ITpoeKTy 3akony Ykpainu “ITpo Tepuropii Cmaparaosoi Mepesxi”.

Karouosi caosa: CmapargoBa Mepexka, TepUTOpil 0CcO0AMBOIO IIPMPOJOOXOPOHHOIO 3HaYeHH:,
Konsennis npo oxopony amkoi ¢paopu Ta ¢payHu i IpuUpOsHNX cepeAOBUIL iCHyBaHHs B €BpoIli, IIpaBoBe
peryAroBaHH:I.
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THE RIVER BASIN PRINCIPLE OF WATER RESOURCES
MANAGEMENT IN THE LEGISLATION OF THE EUROPEAN
UNION AND UKRAINE

LESIA DANYLIUK

Abstract. The article studies the notion of the river basin principle of water resources
management, its meaning, its legal definition in the EU directives, the particular aspects of its
implementation in Ukraine, and its overall importance in terms of water quality and management
of water resources, including the marine environment. It is determined that the river basin
principle of water resources management is one of the key matters of the EU environmental policy
and is a topical issue for Ukraine in the process of European integration. Essentially, the river basin
principle of water resources management is defined as integrated management within a river basin
district. It is concluded that this principle is one of the main components of integrated management
of water resources and is, in fact, the basis of the integrated approach to such management.

Keywords: water resources, management of water resources, integrated management, the river
basin principle, the Water Framework Directive, implementation.

1. INTRODUCTION

The signing and implementation of the Association Agreement between the European Union and
the European Atomic Energy Community and their member states, of the one part, and Ukraine, of the
other part [3] (hereafter the Agreement) has marked a new stage in the process of European integration
in Ukraine as well as presented our country with new challenges. Needless to say, the Agreement has
had an influence on all the spheres of political, economic, and social life of the country and has resulted
in outlining the primary objectives of Ukrainian state policy and defining its priorities. Moreover, in
order to strengthen cooperation with Europe and become a member state of the European Union
(hereafter the EU), Ukraine has assumed a great number of responsibilities stated in the Agreement and
its Annexes.

One of the important aspects of cooperation between the Parties to the Agreement is the question of
the environment. According to Art. 361 of the Agreement, this cooperation is aimed at preserving,
protecting, improving, and rehabilitating the quality of the environment, protecting public health,
utilizing natural resources in a sustainable way, and promoting measures at international level to
resolve regional and global environmental problems. According to Art. 362 of the Agreement, the
Parties: a) exchange information and experience; b) conduct joint research and exchange information
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about eco-friendly technologies; c) plan to tackle the consequences of natural disasters and other
emergencies; d) engage in joint activities at regional and international levels in accordance with
multilateral environmental agreements ratified by the Parties and, if necessary, within relevant
agencies. The Parties pay particular attention to transboundary issues. Art. 361 of the Agreement also
outlines the following lines of environmental cooperation: a) climate change; b) ecological management
and ecology-related questions, i.e. education and academic training, access to information on the
environment and the decision-making process; c) air quality; d) water quality and management of
water resources, including the marine environment; e) waste and resources management; f)
environmental protection, including the preservation and protection of biological and landscape
diversity (ecological networks); g) industrial pollution and industrial threats; h) chemicals; i) genetically
modified organisms, including the ones in the agricultural sector; j) noise pollution; k) civil protection,
natural disasters and anthropogenic threats in particular; 1) the urban environment; m) ecology-related
meetings. It is certain that all of these problems are crucial, which is why their resolution requires
mutual efforts and actions on the part of the states. Meanwhile, specific thorough research is needed
due to the multifaceted nature of each of the problems and a large number of sub-questions.

This article is aimed at studying the notion of the river basin principle of water resources
management, its meaning, its legal definition in the EU agreements, the particular aspects of its
implementation in Ukraine, and its overall importance in terms of water quality and management of
water resources, including the marine environment.

2. ANALYSIS AND DISCUSSION

Nowadays the general prospects for the development of environmental legislation in Ukraine in the
context of European integration is being discussed more often by Ukrainian legal scholars and is the
subject of the academic research of V. Y. Andreitsev [1], A. P. Hetman [11], M. V. Krasnova [12], N. R.
Malysheva [16] and many others.

A. P. Hetman believes that the national environmental legislation has had a unique opportunity to
approximate to the laws and regulations within the EU legal system in accordance with the criteria for
the states aiming to join the Union, the establishment of relevant institutions and the implementation of
additional measures, necessary for efficient law-making and law enforcement in the ecological sector.
The implementation of the EU directives and regulations ensuring the integration of environmental
policy into the other sectoral policies will become a prerequisite for developing a precise and
transparent mechanism for the realization of sustainable environmental management; preserving and
renewing natural resources; conserving the environment; adhering to the norms of environmental
safety, and protecting the ecological rights and legal interests of individuals, legal entities, and other
subjects of environmental law [11, p. 31-32].

According to N. R. Malysheva, the process of approximating Ukrainian environmental legislation
to the EU law involves meeting the criteria at the three interconnected levels: the criteria at the first
level comprise the requirements stated in Art. 6 “Environment” of the Chapter 5 “Economic
Cooperation and Other Cooperation Policies”; the criteria at the second level are determined by the
ecological constituent of the “acquis communautaire”, i.e. a compulsory set of requirements of the EU
law which must be met by the legal systems of the states aiming to join the European community; the
criteria at the third level are constituted by the “spirit and letter” of the EU law on the environment.
Today in Ukraine the main focus of attention is on the first approximation level, i.e. on making
Ukrainian environmental legislation conform to the EU environmental law, whose issues of priority are
outlined in Art. 361 of the Agreement. Unfortunately, not all the domains are properly involved in the
process of approximating Ukrainian legislation to European ecological directives stated in the
Agreement. The most considerable progress has been achieved in the regulation of water resources
management with the integrated approach based on the river basin principle having been introduced at
legislative level [16, p. 77-7 8].
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We cannot but agree with the above-mentioned statement, since significant amendments and
additions have been made to the Water Code of Ukraine [24] (hereafter the WC of Ukraine) by the Law of
Ukraine No. 1641-VIII of October 4, 2016 [15] with regard to the implementation of integrated
approaches to water resources management based on the river basin principle. It is important to add
that the river basin principle of water resources management has been studied from the point of view
of its different aspects by such Ukrainian legal scholars as A. H. Borovytska [4], A. V. Kulko [13],
N. V. Loktieva-Maklashova [14], Ye. P. Suietnov [23], Z. V. Yaremak [25], and others.

First and foremost, it is necessary to emphasize that water is an essential resource for sustainable
development. The state of water resources, their amount and quality depend on a set of conditions,
including their effective management. Management of water resources is one of the main issues of the
EU environmental policy. The principal EU documents on water quality assurance and management of
water resources, including the marine environment are as follows: Directive 2000/60/EC of the
European Parliament and of the Council of 23 October 2000 establishing a framework for Community
action in the field of water policy (hereafter the Water Framework Directive) [8]; Directive 2007/60/EC of
the European Parliament and of the Council of 23 October 2007 on the assessment and management of
flood risks [9]; Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a framework for community action in the field of marine environmental policy [10];
Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment [5]; Council
Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption [7];
Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against
pollution caused by nitrates from agricultural sources [6].

In the course of efficient management of water resources the principles of its implementation are of
particular importance. The Water Framework Directive comprises the main elements of integrated
water resources management: the principle of integrated protection of waters (rivers, lakes, coastal
waters, and groundwaters); the river basin principle of water resources management; the principle of
the active involvement of citizens and public organizations; the principle of continuous improvement
of legislation [14, p. 146]. In our opinion, the river basin principle, among the others, needs special
study, since the question of water resources management is now a high priority in Ukrainian
environmental policy and plays an important role in the process of European integration.

In fact, the shift from the administrative-territorial to the river basin management of water
resources envisaged for Ukraine requires the improvement of legislation, first and foremost of the part
concerning the introduction of regulations aimed at the practical implementation of the system of
integrated water resources management based on the river basin principle, such as: the definition of the
main terms, the hydrographic and hydroeconomic zoning of Ukrainian territory, the powers of central
and local authorities, etc. [4, p. 89] which are currently stated, for the most part, in the WC of Ukraine.

As stated in Art. 13 of Chapter 1 of the WC of Ukraine, the government control of the utilization
and protection of waters and the restoration of water resources are exercised according to the river
basin principle within the framework of the state, interstate, regional, and target-oriented programmes
of the utilization and protection of waters and the restoration of water resources as well as of the river
basin management plans. This being said, the basin management principle consists in complex
(integrated) management of water resources within a river basin (Art. 1 of the WC of Ukraine). The
river basin district, according to Art. 1 of the Water Framework Directive, is the main unit of river basin
management which encompasses the areas of land and water, made up of one or more neighbouring
river basins, including their groundwaters and coastal waters. Thus, the river basin district is the main
unit of management in the sphere of the utilization and protection of waters and the restoration of
water resources, composed of a river basin (neighbouring river basins) and adjacent groundwaters and
coastal waters (Art. 1 of the WC of Ukraine).

As stated in Art. 1 of Chapter 3 of the Water Framework Directive, in accordance with the objectives
of the Directive, the member states identify individual river basins within their national boundaries and
assign them to certain river basin districts. Small river basins can be grouped with bigger ones or join
the neighbouring small river basins to form separate river basins, where appropriate. If groundwaters
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do not lie entirely within the boundaries of a certain river basin district, they are identified and
assigned to the nearest or most appropriate river basin district. Coastal waters are assigned to the
nearest or most appropriate river basin district(s). According to Part 2 of Art. 13! of the WC of Ukraine,
Ukraine has nine river basin districts: the Dnipro river basin district, the Dniester river basin district,
the Danube river basin district, the Southern Buh river basin district, the Don river basin district, the
Vistula river basin district, the basin district of the Crimean rivers, the basin district of the Black Sea
coastal area, the basin district of the Azov Sea coastal area.

In the process of putting into practice the river basin management of water resources, a river basin
management plan is an important document which contains an analysis of the river basin condition
and an action plan aimed at achieving the objectives set for every river basin district within the
prescribed time limit. According to Part 4 of Art. 13 of the Water Framework Directive, a river basin
management plan contains information, specified in Annexe VII. Overall, as stated in the Annexe and
in Part 2 of Art. 132 of the WC of Ukraine, the main points of river basin management plans are: 1) a
general description of the groundwaters and coastal waters of a river basin district; 2) the definition of
the major anthropogenic influences on the amount and quality of surface waters and groundwaters,
including point and nonpoint sources of pollution; 3) the designation of zones (areas) for protection
and their mapping; 4) the mapping of monitoring networks and the results of monitoring programmes
for surface waters (ecological and chemical monitoring), groundwaters (chemical and quantitative),
zones (areas) to be protected; 5) a list of objectives for surface waters, groundwaters, and zones (areas)
to be protected and their deadlines; 6) an economic analysis of water use; 7) a performance review of
programmes and events, including the ways of reaching the stated objectives; 8) a complete list of
programmes (plans) for a river basin district or a sub-basin, their content and problems that need to be
solved; 9) a report on informing the public on the matter and the public discussion of the project on a
river basin management plan; 10) a list of relevant authorities; 11) the procedure for information
acquisition (including the initial information) on the condition of surface waters and groundwaters. In
Ukraine river basin management plans are ratified by the Cabinet of Ministers of Ukraine every six
months (Part 3 of Art. 132 of the WC of Ukraine).

The development of the first river basin management plans for every river basin district in Ukraine
has to be accomplished within the period of the implementation of the Nationwide Programme of
Water Industry Development and Ecological Restoration of the Dnipro River Basin District for the
period until 2021, ratified by the Law of Ukraine No. 4836-VI of May 24, 2012 [22].

Moreover, Art. 13% of the WC of Ukraine declares the formation of advisory bodies (i.e. river basin
councils operating within the limits of a river basin district) to the State Agency of Water Resources of
Ukraine in order to ensure the sustainable use and protection of waters, the restoration of water
resources, and their integrated management. River basin councils are formed by the State Agency of
Water Resources of Ukraine to make proposals and reach an accommodation between enterprises,
institutions, and organizations in the matter of the utilization and protection of waters and the
restoration of water resources within a river basin district. Decisions of river basin councils are taken
into consideration in the course of developing river basin management plans and introducing measures
for the sustainable use and protection of waters and the restoration of water resources. River basin
councils are comprised of representatives of central and local executive authorities, local self-
government bodies, other interested organizations, institutions, enterprises as well as members of the
public.

The principle objectives of river basin councils also include: ensuring integrated management of
water resources within a river basin; reaching an accommodation and action coordination between the
interested parties concerning water resources management within a river basin district; fostering
cooperation between central and local executive bodies, local self-government bodies, enterprises,
institutions, organizations, international organizations and experts (by consent)to reach the “good”
ecological and chemical condition of surface waters, the “good” chemical and quantitative condition of
groundwaters as well as the “good” ecological potential of artificial and fundamentally altered bodies
of surface waters within a river basin district; making proposals for a river basin management plan;
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ensuring the implementation of a river basin management plan along with state, target-oriented,
sectoral, interstate, regional, and local ecological programmes and projects on river basins; developing
and implementing technical assistance programmes and projects; attracting investments to introduce a
set of measures aimed at improving the ecological condition of a river basin [18].

According to Annexe XXX to Chapter 6 “Environment” of Title V “Economic and Sector
Cooperation” of the Agreement, Ukraine undertakes to gradually approximate its legislation to the
terms of the Water Framework Directive within the following time limit: 1) within three years of the
entry into force of the Agreement: the adoption of national legislation and the designation of competent
authority/authorities; legislating on the definition of the unit of the hydrographic zoning of Ukraine;
the development of the regulation on river basin management including its functions stated in Art. 3 of
the Water Framework Directive; 2) within six years of the entry into force of the Agreement: the
identification of river basin districts and the establishment of management mechanisms for
international rivers, lakes, and coastal waters (Art. 3); analysis of the characteristics of river basin
districts (Art. 5); introducing programmes for monitoring water quality (Art. 8); 3) within ten years of
the entry into force of the Agreement: the preparation of river basin management plans, public
consultation, and the publication of these plans (Art. 13 and Art. 14) [2, p. 37-38].

In order to ensure that Ukraine will fulfill its obligations, the Cabinet of Ministers of Ukraine
ratified a set of measures aimed at implementing the terms of the Agreement [20; 19]. The first plan was
developed for the years 2014-2017 and addressed the entire Agreement, whereas the second plan
addressed only Chapter 5 of the Agreement and defined the time limits for the years 2017-2019.
However, on March 17, 2018, the resolution of the Cabinet of Ministers of Ukraine No. 1106 of October
25, 2017 “On Implementation of the Association Agreement between the European Union and the
European Atomic Energy Community and their member states, of the one part, and Ukraine, of the
other part” came into effect [21] declaring the two above-mentioned regulations null and void. This
resolution instead ratified a set of measures to implement the Association Agreement between the
European Union and the European Atomic Energy Community and their member states, of the one
part, and Ukraine, of the other part.

The resolution defined the following objectives for Ukraine (in the part on the implementation of
the terms of the Water Framework Directive): 1) introducing legislation on the system of river basin
management of water resources; 2) introducing programmes for monitoring the condition of river
basins.

The following measures were outlined to achieve the first objective until March 20, 2018: 1) the
development of a draft regulation on the formulation and development plan for programmes of
monitoring surface waters and groundwaters; 2) the discussion of the draft regulation with the EU
experts; 3) the adoption of the regulation; 4) the improvement of the workings of the existing basin and
regional departments of water resources; 5) the development and adoption of the regulation on river
basin management of water resources.The measures set to accomplish the second objective until
October 31, 2020, are as follows: 1) formulating and adopting the procedure of the identification and
classification of surface waters and groundwaters; 2) the identification of river basin districts and the
establishment of management mechanisms for international rivers, lakes, and coastal waters; 3) the
development and adoption of the procedure for measuring the ecological and chemical condition of
waters; 4) analysis of the characteristics of river basin districts; 5) introducing programmes for
monitoring the quality of surface waters and groundwaters.

In order to support Ukraine’s aspirations and contribute to the proper accomplishment of its
objectives regarding the adoption of the river basin principle of water resources management, the EU
has recently launched the EUWI+project aimed at fostering the reformation of water policies in the six
countries of the Eastern Partnership: Azerbaijan, Armenia, Belarus, Georgia, Moldova, and Ukraine.

Its general goal is to improve the strategy of water resources management in the above-mentioned
countries, with special regard to transboundary river basins. More specifically, it is aimed at
approximating the water policies and strategies of these countries to the terms of the Water Framework
Directive, multilateral environmental agreements, and the principles of integrated management of
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water resources. The project contains three components: 1) improving the legal and regulatory systems
of the countries (including conducting National dialogues on water policy, increasing and
strengthening workforce capacity, reforming legislation and administration); 2) the development and
implementation of river basin management plans; 3) a systematic analysis of the status of the project
implementation and its results, communication, informing the interested parties of the project progress,
engaging the public in solving the problems of water resources management. The main objectives of the
project for the year 2018 are as follows: 1) contributing to the development of the National Water
Strategy of Ukraine and its Implementation Plan; 2) cooperation with the Ministry of Ecology and
Natural Resources of Ukraine and other beneficiary organizations regarding the improvement of the
legal and institutionary systems of Ukraine which will allow to employ the Water Framework Directive
and other international strategies of integrated management of water resources; 3) conducting the
National Dialogue on water policy; 4) cooperation with the Ministry of Ecology and Natural Resources
of Ukraine regarding the provision of new equipment for laboratories and conducting necessary
training sessions; 5) the beginning of the development of a river basin management plan in the part on
the characteristics of the Dnipro river basin district (the Dnipro river basin is chosen as a pilot one); 6)
the identification of the bodies of surface waters and groundwaters according to the order of the
Ministry of Ecology and Natural Resources of Ukraine on the identification of the bodies of surface
waters and groundwaters; 7) the development of the strategy for engaging the interested parties and
the public in formulating and introducing river basin management plans and their implementation
plans; 8) the organization of the International Dnipro River Day in cooperation with the Ministry of
Ecology and Natural Resources of Ukraine and the State Agency of Water Resources of Ukraine [17].

3. CONCLUSIONS

Therefore, the river basin principle of water resources management is defined as integrated
management within a river basin district. This principle is one of the main components of integrated
management of water resources and is, in fact, the basis of the integrated approach to such
management.

The river basin principle of water resources management is one of the key matters of the EU
environmental policy and is a topical issue for Ukraine in the process of European integration, since
proper legislation and a gradual implementation of efficient management policy influences the
condition of water resources, their amount and quality.

At present, the process of approximation of Ukrainian legislation to European legislation is in the
active phase. However, today we can already assert that Ukraine has put much effort into legislating on
integrated approaches to the river basin principle of water resources management. Meanwhile, the
problems of the practical application of this principle in the course of water resources management still
remain pressing issues.
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Jaanaok Jecs. baceifHOBIIT IPUHINII yIIpaBAiHHA BOAHUMM PecypcaMy Y 3aKOHOAABCTBi €BpoIIericbKoro
Corosy Ta Ykpainu. 2Kypnaa Ipuxapnamcoiozo ynisepcumemy imeni Bacuaa Cmedpanuxa, 5 (2) (2018), 99-106.

Y cTarTi 40CAiAXYETLCA MOHATTSE 0AaceifHOBOTO IMPUHINUITY YIIPaBAiHHS BOAHMMU pecypcaMi, i0oro
3MiCT, HOPMaTUBHO-TIpaBoBe 3aKpindeHHs B akrax €C, 0co0AMBOCTI BIPOBaJXeHHsA Y 3aKOHOAABCTBI
Ykpalnu Ta 3araaoM JIOro 3Ha4eHHs B KOHTEKCTi IMTaHHs AKOCTi BOAM Ta YIPaBAiHH:A BOAHMMM pecypcamy,
BKAIOYAIOYM MOpPCBbKe cepejoBuine. 3’'sCOBaHO, IO YIPaBAiHHS BOAHUMMU pecypcaMu 3a OacelfHOBUM
IPUHLINUIIOM HaAeXUTb 40 KAIOWOBMX IUTaHb AisabHocTi €C B Taay3i oXOpOHM AOBKiAAs Ta Ma€ akTyaabHe
3HauyeHHs A4S YKpaiHu y Ipolieci €BpoiHTerpaliii. 3a cBO€IO CyTTIO OacelfHOBUII IIPUMHIIAII YIIpaBAiHH:
BOAHUMU pecypcamu Ilepedbada€ KOMILAEKCHE YIIPaBAiHHS B MeXKaX paifoHy piukoBOro OaceiiHy.
BcranoBaeHo, 1m0 1€l IPUMHIMII € OAHMM 3 OCHOBHMX €4A€MEHTIB iHTerpoBaHOIO YIpaBAiHHA BOAHVMMU
pecypcamn i, 110 pakTUUHO, caMe Ha HbOMY 0a3yeThCsl iHTerpoBaHmIt MigXid 40 BiAIOBiAHOTO yIpaBAiHHSI.

KarouoBi caoBa: BogHi pecypcu, yIpaBAiHHS BOAHMMU pecypcaMl, iHTerpoBaHe yIpaBAiHHS,
Oaceitnosuit mpuHIMIL, Boana Pamkosa AupekTnsa, iMILaeMeHTarris.
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PROTECTION OF SPACE ENVIRONMENT IN THE LIGHT OF
PERSPECTIVE CHALLENGES OF “SPACE WARS”

ANNA HUROVA

Abstract. In article it is analyzed action in the space of the principle of prohibition of the use of
force and threats (jus contra bellum). Also it is researched application of Geneva Law to space
conflicts (jus in bello) and it correlations with another hard and soft norms of international law in
the light of protection of space environment such as Convention on the Prohibition of Military or
Any Other Hostile Use of Environmental Modification Techniques, Declaration of the United
Nations Conference on the Human Environment 1972, Rio Declaration on Environment and
Development 1992 etc. Beside this it is used practice of International Court of Justice for
argumentation of positions and conclusions. Since space objects management is done remotely
with help of software, author draw parallels between legal regulation of international conflicts in
outer space and cyber space. Furthermore, it is researched specific features of application the
principle of proportionality in international space armed conflicts with the aim of protection
environment of space and Earth.

Keywords: space, war, prohibition use of force and threats, jus contra bellum, jus in bello,

proportionality, humanitarian law, MILAMOS, protection of environment, armed conflict, space
debris.

1. INTRODUCTION

Space is becoming an increasingly valuable natural environment, which is percepted by space
entities as resource. World history shows intensity of the attack on the resource is directly proportional
to its values and erosion of its legal status. At present it is obvious strengthening of military and
political tension between leading space-faring nations. It is reflected in provisions of resolution draft
“Space as a driver of sustainable development”, which is prepared for fiftieth anniversary of the first
United Nations Conference on the Exploration and Peaceful Uses of Outer Space, namely “All Member
States, in particular those with major space capabilities, should contribute actively to the prevention of
an arms race in outer space, with a view to promoting and strengthening international cooperation in
the exploration and use of outer space for peaceful purpose” [11].

Unfortunately practice shows reverse trends, which is accompanied by active growth of military
potential to “space wars” [7]. Whereas actual relations generate legal norms, it is not strange that
sources of legal regulation of “space wars” are preparing very rapidly. Most important of such drafts is
Manual on International Law Applicable to Military Uses of Outer Space (MILAMOS), which is
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currently being developed by the University of Adelaide, McGill University and University of Exeter.
Its developers are convinced that principle of peaceful usage of space by all states, which is fixed in The
Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies (OST) [23], “peaceful” is to be equated with non-
aggressive, but it does not otherwise prohibit militarization of space. That is why space, similar to
ground, water and air, is an environment for international military conflicts [21; p. 2].

Given this, it is necessary to analyze the principle of prohibition of the use of force and threats
application in space (jus contra bellum). Also it is expedient to research application of Geneva and
Hague Law during space conflicts (jus in bello) and its correlations with other hard and soft norms of
international law in the light of protection of environment. Since space objects management is done
remotely with help of software, parallels should be made between legal regulation of international
conflicts in outer space and cyber space. The last one is encouraged by Manual on the International Law
Applicable to Cyber Warfare (Tallinn Manual), prepared by NATO in 2017. Author considers as
expedient to research such legal sources in light of protection of outer space as natural environment
and environment of Earth from the outcomes of armed conflicts with applying of space technologies.

2. ANALYSIS AND DISCUSSION

Jus contra bellum

The boundary between legal regimes jus contra bellum and jus in bello is compliance with or
violation of principle of prohibition of use force and threats, which is one of the major principle for
ensuring of peaceful coexistence of international community (p. 4, art. 2 of UN Charter) [25]. Clear
prohibition left place for numerous of questions in international law doctrine, which are aggravated
against of background of special regime of outer space and space activity. Let's pay attention the most
significant of it.

Features of actors

Prohibition of use of force and threats is enforced in international relationships, namely between
states and it is not applied to private entities. However, world tendencies of exploration and use of
outer space show increasing of amount of private actors of space activity, which is encouraged by states
by the means of public-private partnership!. Also they develop and protect of their interests with help
of powerful multifunctional unions?. It is necessary to made clear teleological division between state
entities with military purpose and private entities with commercial aims. But it does not exclude
private actors from participation in space armed conflicts. Nowadays, private entities are the owners of
powerful security systems for “space wars”, which provide early detection of preparation to and start
of attack, communication and retransmission of information and supervision. On the other hand,
according to Article 8 OST, State Party on whose registry an object launched into outer space is carried
shall retain jurisdiction and control over such objects. So, it is possible to change purpose of space
objects from commercial into military under the influence of administrative resource of the state. In
such circumstances there is not clear if prohibition of the use of force extend to the operators of space
objects in view of their non-state nature.

However, decisions of International Court of Justice in cases of “Nicaragua v USA” [3] and “Congo
v Uganda”[2] points out that the use of force by non-state bodies is a violation of the relevant
prohibition only if state take significant part in such use of force. In this context Article 6 of OST about
responsibility of states for its national space activity in connection [23] with above mentioned Article 8
of OST allow asserts that prohibition of use force and threats is applied to all space activity participants
(public and private) because they are on the jurisdiction and control of the state, which bear

! For example, public-private commercial push by NASA has been underway since the establishment of the Commercial Orbital
Transportation Services (COTS) program in 2006.

2 The Space Data Association (SDA) is an organization that brings together satellite operators who value controlled, reliable and efficient
data-sharing critical to the safety and integrity of the space environment and the RF spectrum. The SDA membership includes the
world’s major satellite communications companies.
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responsibility for their space activity. Given this, regime of international armed conflicts can only
appear in outer space. At the same time, non-international armed conflicts can start only if there is
attack on and control of ground-based segment of space activity.

Content of principle of prohibition of use force and threats

Prohibition of use force and threats is very discursive in international law because it is related to
divisions according to degrees of the intensity, the target orientations, the purposes and other
circumstances. Part 5 Article 2 of UN Charter defines three objects, using force to which is prohibited.
There are territorial integrity, political independence and the aims of UN (according to Article 1 of UN
Charter, they are: maintenance of peace and security, friendly relations between nations and
international cooperation) [25]. Most serious and dangerous form of unlawful use of force is aggression.
According to United Nations General Assembly (UNGA) resolution 3314 (XXIX) of 14.12.1974
aggression is attack on the sovereignty, territory or use of it for an attack, as well as an attack on land,
sea or air forces [8]. Also according to Article 49 of Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8
June 1977, attacks means acts of violence against the adversary, whether in offence or in defence on the
ground, air and sea [18]. Norms of such international acts show that act of violence in the outer space is
not considered as attack and attack on the space forces is not considered as aggression. It can be
explained of lack technical possibilities to conduct comprehensive armed conflicts in space, which exist
during the adoption of such international acts. As follows, key provisions of international law that
limited action of principle of prohibition of use force and threats by means of objective and functional
criterions, can be applied to space armed conflicts only conditionally, since none of the objects of force,
except the aims of the United Nations, is not valid for the prevention of the use of force in space.

Jurisdiction of state of registry spread on space objects, it is not mean that such objects are the
sovereign territory of such states. On this base, external influence on the space object should not be
considered as a territorial intervention, and hence the use of force in the context of Part 2 of Article 4 of
the UN Charter [25]. Such conclusion is based on division of contents sovereignty and jurisdiction,
which exist in international law doctrine. Ian Brownlie defines their correlation as a whole and a part,
that is, sovereignty provides a normal volume of state power, a typical manifestation of legal
competence, and jurisdiction is turned out through the specific rights of the state or their limited
volume [1; p. 106].

Complex analysis norms of UN Charter and UNGA resolution 3314 (XXIX) of 14.12.1974 show that
force ant threats of it are expressed in usage of armed forces only. Article 4 of OST obliges states to
undertake not to place in orbit around the Earth any objects carrying nuclear weapons or any other
kinds of weapons of mass destruction, install such weapons on celestial bodies, or station such
weapons in outer space in any other manner [23]. At the same time, security and percussive segments
of armament are permissive under the international law [15]. Also it is noticeable that space debris
belongs to percussive segments if it was launched into orbit deliberately. However, use of armed forces
for decommissioning of space objects is not limited to direct impact on them in outer space. Ground-
based segment is the most important for manage of space objects by means of telematics. So, it is
necessary to distinguish one more non-kinetic kind of weapon, which is not prohibited by OST. But
cyber-attack should be qualified as use of force when space objects are operated by telematics.

It is necessary to analyze of lawful grounds of use of force. There are self-defence, the consent of the
affected State and the decision of the UN Security Council [14; p. 829]. First and last grounds are fixed
in Articles 51, 39, 41 and 42 UN Charter as the common mechanism for responding to an armed attack
[25]. However, the attempt to implement the right of self-defense into the norms of international space
law has become only a subject of discussion that slowed the adoption of the International Code of
Conduct in Space [10]. So, such ground is not recognized by international community. In this context it
is needed to mention that Guidelines for the long-term sustainability of outer space activities fixed that
defence or national security implications, should be fully compatible with preserving outer space for
peaceful exploration and use [12]. Also such Guidelines define giving consent of the state on the
external influence on the space objects under her jurisdiction and control as legal mechanism of
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providing of active space debris removal. Thus, this ground is most perspective for legitimating the
usage of force in outer space. An above-mentioned show, use of armed force in outer space is not
prohibited according to nature of the action and the objects for which this action is directed by current
international law. However, experts convinced that customary law rules governing the conduct of
hostilities are applicable in all domains of warfare, i.e., land, air, sea as well as outer-space [22]. In our
opinion, reason of this is consequences, namely damage to civilian populations and civilian objects,
among which a special place must be occupied by the environment that creates the conditions for their
preservation.

Jus in bello

Usage of force in space is due to its natural features. Any, even targeted destruction of space objects
will inevitably lead to littering of near-Earth space by myriads of space debris. It may stay in space
different intervals of times, depending on orbit of its location, but all this time are equally longer in
comparison with human life. Such situation will interfere with functioning of any space object that will
be located in the corresponding orbits, regardless of their participation in armed conflicts. Furthermore,
fall of such objects will threaten life and health of people on the Earth. The same effect will cause
contamination of near-Earth space with nuclear energy sources due to such destruction. All of this,
except for direct harm to objects of legal protection of the environment, will cause deactivation of
weather monitoring and emergency management systems of a nature like United Nations Platform for
Space-based Information for Disaster Management and Emergency Response (UN-SPIDER). So,
preserving of neutrality during “space wars” seems unlikely. In this context it is necessary to parallel
with international conflicts within the cybernetic space, where the high level of electronic
interconnection between civilian and military objects causes a situation where an attack on any node of
the system is an attack on the system as a whole [19; p. 200-201]. However, unlike consequences of
cyber-attack, which can stay in cyber space, armed conflicts in outer space and with usage of ground-
based and space-based technologies directly or indirectly will harm the natural environment of near-
Earth space and Earth as well as sustainable development of mankind as a whole [19]. On this reason it
is expedient pay special attention to means of protection environment during preparing of rules of
international armed conflicts with the use of space and space technologies.

The “soft” norms on international environmental law, which can apply during armed conflicts, are:
principle 26 of Declaration of the United Nations Conference on the Human Environment 1972, which
proclaims that man and his environment must be spared the effects of nuclear weapons and all other
means of mass destruction [6]; Article 20 of World Charter for Nature 1982, which stands that military
activities damaging to nature shall be avoided [27] and principle 24 of Rio Declaration on Environment
and Development 1992, which determines that warfare is inherently destructive of sustainable
development, because states shall therefore respect international law providing protection for the
environment in times of armed conflict and co-operate in its further development, as necessary [24].

The norm of international space law, which limits the destructive impact on the environment
during space activities, is Article 9 of OST, which obliges States Parties to the Treaty shall pursue
studies of outer space, including the Moon and other celestial bodies, and conduct exploration of them
so as to avoid their harmful contamination and also adverse changes in the environment of the Earth
resulting from the introduction of extraterrestrial matter and, where necessary, shall adopt appropriate
measures for this purpose [23]. Furthermore, Article 1 of Convention on the Prohibition of Military or
Any Other Hostile Use of Environmental Modification Techniques (ENMOD) constitutes: “State Party
to this Convention undertakes not to engage in military or any other hostile use of environmental
modification techniques having widespread, long-lasting or severe effects as the means of destruction,
damage or injury to any other State Party. Also they are not to assist encourage or induce any State,
group of States or international organization to engage in such activities”. Article II of this Convention
clarify that environmental modification must be deliberated and spread on outer space [5].

Beside this, rules of international armed conflicts, enshrined in Protocol I, oblige to protect the
objects necessary for the survival of the population (Article 54), the environment from wide, long-term
and serious harm (Article 55), as well as to prevent attacks on installations and structures, containing
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dangerous forces (Article 56), notwithstanding the fact that in the doctrine of international law, large-
scale ambient air pollution is not recognized as a violation of the prohibition of the use of force [18].

The participants in the process of preparing MILAMOS rightly point out that such wide range of
sources international law need to conduct reconciling of legal regimes. Mechanisms of such reconciling
were developed by International Law Commission in the Draft articles on the effects of armed conflicts
on treaties. This act establishes such hierarchy of legal force: norm of humanitarian law as lex specialis
(Article 2), treaties, which operates on the base of their subject matter (Article 7), including international
environmental protection (item. g of annex), treaties, which itself contains provisions on its operation in
in situations of armed conflicts (Article. 4), another treaties [9]. So, all mentioned sources of
environment protection should operate during international armed conflicts with usage of space-based
and ground-based space technologies. Also it should be noted that Article 9 of OST is environmentally
friendly, and therefore should be applied preferentially, despite the fact that it is neither humanitarian
nor ecological in its essence. Such conclusion can be confirmed by advisory opinion of International
Court of Justice in case “Legality of the Threat or Use of Nuclear Weapons” of 08.07.1996. The Court
argued that it was not treaties, but obligations stemming from these treaties were intended to be
obligations of total restraint during military conflict. However, Court does not consider that the treaties
in question could have intended to deprive a State of the exercise of its right of self-defence under
international law because of its obligations to protect the environment. Respect for the environment is
one of the elements that go to assessing whether an action is in conformity with the principles of
necessity and proportionality [4]. So, let's consider the action of these principles during international
armed conflicts in outer space and on the use of space-based ground-based systems.

The principle of military necessity is due to the desire to achieve the sole legitimate purpose of
armed conflict, namely weakening of the military resistance of the enemy and the principle of
proportionality is defined as a complex compromise between the protection of civilians and objects and
military necessity [14; p. 877-878]. According to items 4 and 5 of Article 55 of Protocol I, actions that
violate these principles are defined as attacks, during which military objects, civilians or civilian objects
are attacked without distinguishing between them, which results in the civilian casualties, injuries and
damage to civilian objects, or both together, which are excessive in relation to the specific and direct
military advantage, which is supposed to achieve in this way [18].

Disabling of space objects remotely by means of telematics can cause significant damage to the
civilian population if such object would belongs to dual-purpose objects and serves not only for
military purposes, but also for the provision of emergency situations, civilian navigation. The loss of
such means by the civilian population of the belligerent side will result in the deprivation of his life and
health, not mentioning the loss of crop due to the lack of accurate meteorological information. All this is
not incompatible with the principle of proportionality and violation of Article 54 Protocol I. If we draw
a parallel with the outline of the proportionality of cybernetic attacks that do not violate the principle of
proportionality, we can observe consequences of disrupting space objects that are associated with
household inconveniences [13], such as the temporary lack of Internet coverage. But even this should be
assessed on a case-by-case basis, because if rescue services did not work as a result of this, causing
significant death or injury to people, this could also be the subject of an assessment of the violation of
the principle of proportionality.

As was mentioned, the accuracy of the damage to space objects does not guarantee the avoidance of
damage to civilian objects and persons who are in space. Furthermore, the unpredictability of
movement trajectory of space debris, which is created as a result of such destruction, and a long period
of its existence in orbit, makes such a method of armed conflict absolutely non-selective. This means
that piece of space debris can affect a military or civil object of any, even non-defensive country, in an
armed conflict or much later after its end. Such features make space object an installation that contains
dangerous forces in the sense of Article 56 Protocol I, even when it does not have nuclear power
sources. At the same time, in international practice, there are no known cases of extending this norm to
installations other than the dikes, dams and nuclear plants, which are defined in this Article. This raises
the problem of its application during international armed conflicts in space or using space technology.
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The assessment of compliance with the principle of proportionality between the military necessity
of operations in outer space or the use of space technology and the preservation of the natural
environment should be made taking into account the interpretation of the last one in the advisory
opinion of the International Court of Justice in case “Legality of the Threat or Use of Nuclear Weapons”
of 08.07.1996. Court proclaims that environment is not an abstraction but represents the living space,
the quality of life and the very health of human beings, including generations unborn. The existence of
the general obligation of States to ensure that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control is now part of the corpus of
international law relating to the environment [4].

Article 55 of Protocol I and Article 1 of ENMOD Convention are fix three criterions that help to
determine the proportionality of the adverse environmental impact during an armed conflict
widespread, long-lasting or severe effect. As rightly notes Manoj Kumar Sinha, it is clear that the
thresholds in the two instruments are framed with similar but not identical wording. The threshold in
ENMOD is defined with disjunctive ‘or’ while in Additional Protocol I the adjective is cumulative
‘and’, that is why can be inferred that the ENMOD threshold is lower than that of Additional Protocol I
[16]. All three criterions are estimated, so they should be established in a specific case and rely on the
practice in this area. United Nations Environment Programme summarized this practice and gave an
interpretation of these criteria: “Widespread” encompasses an area on the scale of several hundred
square kilometers; “Long-term” is a period of months, or approximately a season; and “Severe”
involves serious or significant disruption or harm to human life, natural economic resources or other
assets [17]. In the event destruction of space objects, their fragments or released nuclear power sources
will be distributed far beyond the boundaries of several hundred square meters, which will spread both
outer space and Earth. Moreover, damage by cyber means or highly specific directed energy weapon
with saving integrity of space objects [26] does not guarantee avoid of intentional or accidental
collisions with neutral or hostile space objects with tragic consequences for long-term sustainability of
space. It is worth mentioning only such a civil case as collision Cosmos 2251 and Iridium 33, in order to
imagine what the consequences might be if the space objects would be out of order massively during
armed conflicts. In this case, the time of their stay in orbit will reach tens and hundreds of years, and
the consequences will be manifested in damage to other space objects, regardless of purpose and
affiliation, peoples in space and on the Earth. Thus, according to the general rule, any failure of the
space object will carry the risks that damage the natural environment of space and Earth, which
violates the norm of international humanitarian law, enshrined in Article 55 of Protocol I.

3. CONCLUSIONS

The study of the principle of prohibition of use of force and threats in outer space and using space
technology, as well as its application to protect the natural environment of space and Earth, made it
possible to draw the following conclusions:

— Armed conflict in the near-Earth space in accordance with humanitarian law can be defined as
an international armed conflict;

— The rules of international law that define the content and objects of the use of force or its threats
that qualify as a prohibition do not contain such a direct prohibition for international armed conflicts in
outer space;

— The most safe and peaceful basis for the use of force is the permission of the State exercising
jurisdiction and control over the space object to allow external influence on such an object by means
that can be qualified as weapons. Specifically, it is indicated that it is relevant for the implementation of
projects for the active removal of space debris;

— The protection of near-Earth space and the Earth's environment during "space wars" is ensured
by a number of international humanitarian, military, space and environmental laws that must operate
in a comprehensive manner.
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The principle of proportionality during international armed conflicts in outer space or the use of
space technology in the context of the impact on the environment of space and Earth is very difficult to
achieve without excessive harm to space environment, which is conditioned by the specific natural
properties of the environment in which such armed conflicts occur.
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I'yposa Anna OxopoHa HpPMPOAHBOIO KOCMIYHOIO cepejOBMIIa B CBiTAl BUKAMKIB “KOCMIYHMX BOE€H”.
Kypnax Hpuxapnamcvkozo ynisepcumemy imeti Bacuaa Cmepanuxa, 5 (2) (2018), 107-114.

B crarri mmpoanHasizoBaHo 0coOAMBOCTI Ail HNPUHLIMITY HE3aCTOCYBaHHS CUAM i IOrpoO3U CUAOIO B
KOCMIYHOMY ITpOCTOPi. A0CAiAXyEThCs IIMPOKUI CIEKTP MiXKHAPOAHMX aKTiB, SKi MOXKHA 3aCTOCYBaTU AAsI
OXOPOHH KOCMIYHOTIO IIPOCTOPY AK IPUPOJHOIO CepejoBMINla, Bij 3arpos, sKi HecyThb B coOi MiXkKHapoAHi
30poiiHi KOH(]AIKTH, 30KpeMa HOpMM MiKHapOAHOIO €KOAOTiYHOTO, KOCMIYHOIO Ta TyMaHITapHOIO IIpasa.
[Tposegeno mapaaeai 3 yperyAiopaHHAM 30pOiHNX KOH(PAIKTiB B KibeprpocTopi. 3HauHa yBara npugisena
AOCAiIAXKEHHIO OCODAMBOCTEN AOTPUMAHHS NMPUHLUMITY ITPOHOPLINHOCTI IMig 4yac 30pOMHUX KOH(AIKTIB B
KOCMIYHOMY IIPOCTOPi 3 METOIO 1100 OXOPOHU SIK I[iIHHOT'O IPUPOAHOTIO CepeA0BUIIIA.

Karouosi caoBa: kocMoc, BiliHa, 3a00pOHa 3aCTOCYBaHH: CUAU i 3arpos3u 1010, jus contra bellum,
jus in bello, MILAMOS, mpomnopuiiiHicTs, TyMaHiTapHe ITpaBO, OXOpOHa HaBKOAMIIHBOTO CepeJOBUIINa,
30poriHNIT KOHPAIKT, KOCMiYHe CMITTSI.
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CONCEPT AND FEATURES OF LEGAL REGIME OF LAND FOR
DOMESTIC WASTE LANDFILLS

TETYANA KOVALCHUK

Abstract. The article is devoted to the concept and legal features of legal regime of solid domestic
waste landfills, including legal relationship in the field of land remediation of solid domestic waste
landfills after their termination. Basing on analysis of the special literature and the current
legislation of Ukraine it is proposed to make amendments to the current Land Code of Ukraine,
which enables to realize the goals and tasks of the modern state, regional, local, and objective
environmental policy in practice.

Keywords: environmental policy, solid domestic waste landfills, land remediation of solid
domestic waste landfills, legal regulation.

1. INTRODUCTION

Implementation of Ukrainian environmental policy in the field of domestic waste management has
been reflected, in particular, in the National Strategy for Waste Management in Ukraine until 2030,
approved by the Decree of the Cabinet of Ministers of Ukraine dated November 8, 2017 No. 820-p
(hereinafter referred to as the National Strategy). This policy-legal document states that modern
methods of household waste management in Ukraine are targeted at landfill dumping. Thus, about 94
percent of the generated household waste is located on landfills and landfills, 5,470 units of which were
generated in 2016 in Ukraine. At the same time, 1646 units (30 per cent) from the mentioned 5,470 units
do not meet environmental safety standards. The implementation measures of the National Strategy
include the creation and operation of new regional landfills in accordance with the requirements of
Council Directive 1999/31 / EC dated April 26, 1999. “On Disposal of Waste” (from 5 units in 2018-2019
to 50 units in 2024-2030 years) on the one hand; on the other hand, the termination and reclamation of
landfills that are irrelevant to the requirements of environmental safety. Therefore, doctrinal studies of
legal regulation concerning the assignment of land plots for solid waste landfills, their use for intended
purpose, and features of their reclamation are of current interest.

The legal regulation of the use and protection of solid waste landfills is complex insofar it is an
integral part of legal regulation of special non-agricultural land use and protection, as well as due to
dangerous status of solid domestic waste landfill. Proper legal regulation and implementation of norms
in the field of solid domestic waste landfill use and protection is one of the guarantees of citizens' right
to safe and healthy living environment.
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2. ANALYSIS AND DISCUSSION

The legal regulation of the establishment and operation of solid domestic waste landfills, their
remediation after termination is inextricably linked to the legal regulation of land use and protection.
Land parcels are specially assigned to these purposes. Therefore, legal regime of such land parcels is an
integral part of the legal regime of solid domestic waste landfills.

There is no separate legal regulation of land relations regarding solid domestic waste landfills.
Though art. 19 (1) of Land Code of Ukraine dated 25.10.2001 (hereinafter referred to as the LCU)
differentiates lands of industry, transport, communications, energy, defense and for other purpose that
are territorial basis for business constructions. According to art. 65 of the LCU lands of industry,
transport, communications, energy, defense and for other purpose are granted in the established
manner to enterprises, institutions and organizations to perform the respective activities. Since the list
of such land plots is not exhaustive, it may be supplemented.

In course of land and environmental legal doctrine study of legal regime of special non-agricultural
land use and legal regulation of household waste management was carried out at the level of textbooks,
manuals, comments to the LCU, articles and other scientific publications by such scholars as
Andreytsev V.. Balyuk G.I., Vyvcharenko O.A. Hetman A.P., Zuev V.A. Kovalenko T.O.,
Kovalchuk T.G., Kulinich P.F., Krasnova Yu.A., Marusenko R.I., Marchenko S.I., Miroshnychenko A.M.,
Overkovska T.K., Pashchenko O.M., Nosik V.V, Sarkisova T.B., Slepchenko A.A., Tretyak T.O.,
Shulga M.V., Frolov M.O. and other scholars.

Thus, Andreytsev V.I. proposed to consolidate the legal regimes of actually existing, but not legally
defined lands and, in particular, lands of increased danger while studying problems of land legislation
codification [1, p. 437]. The possibility of assigning land allocated for solid domestic waste landfills to
land plots “for other purpose” was considered by Miroshnychenko A.M. and Marusenko R.I. [4, p.177].
Consequently, considering legislative and doctrinal legal approaches, land parcels of solid domestic
waste landfills can be attributed to lands “for other purpose” within such a category as lands of
industry, transport, communications, energy, defense and for other purpose.

Land law doctrine such a category as lands of industry, transport, communications, energy, defense
and for other purpose is indicated as special non-agricultural lands having some common features of
their legal regime [1, p. 369-374; 2, p. 413-417; 6, p. 326-329; 5, p. 337-339; 7, p. 338-341; 3, p. 403-404].
Considering different approaches of scholars, we distinguish the following general features of lands of
industry, transport, communications, energy, defense and for other purpose: 1) the use of these lands as
a spatial operational basis for construction of buildings, structures and other objects in various sectors
of the economy; 2) standardization of land parcels sizes determined either on the basis of the norms
(state building codes, building regulations, etc.) approved in accordance with the established procedure
or the project documentation, which is also developed in accordance with the relevant norms; 3)
location mainly outside the settlements; 4) the possibility of being owned by state, municipal and
private entities; 5) implementation of internal zoning of special non-agricultural land plots; 6)
imposition of limitation, sanitary protection zones and other zones around the objects located on these
lands in order to ensure safety of population and create safe conditions for exploitation of such objects;
7) the multiplicity of departmental internal sector management in the field of use and protection of
such lands; 8) placement, design, construction and commissioning of new and reconstructed buildings
and facilities shall be carried out in compliance with the environmental, sanitary and technical
requirements for the protection of such lands; 9) responsibility for violation of legal regime of lands of
industry, transport, communications, energy, defense and for other purpose is determined by the
norms of the LCU, special legislation regulating these activities. Composition of such offenses is
provided in the Code of Ukraine on Administrative Offenses dated 07.12.1984, the Criminal Code
Ukraine from 05.04.2001 and other legislative acts.

Taking into account the general features of “lands of industry, transport, communications, energy,
defense and for other purpose” we may define certain special features of the legal regime of lands for
solid domestic waste (hereinafter referred to as SDW) landfills:
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1. The legal basis for use and protection of lands for SWL comprises norms of the Constitution of
Ukraine dated 28.06.1996, the Law of Ukraine “On Environmental Protection” dated 25.06.1991, “On
Land Conservation” dated June 19, 2003, “On Waste” dated 05.03.1998, “On Licensing Types of
Economic Activity” dated 02.03.2015, “On Natural Monopolies” dated 20.04.2000, “On State Regulation
in the Field of Utilities” dated 09.07.2010, “On Housing and Communal Services” dated 09.11.2017, “On
the Improvement of Human Settlements” dated 06.09.2005, “On Ensuring Sanitary and
Epidemiological Well-Being of the Population” dated 24.02.1994, “On Environmental Impact
Assessment” dated 23.05.2017, Licensing Terms for Domestic Waste Disposal Activity, approved by the
decision of the National Commission on State Regulation in the Field of Energy and Utilities dated
04.04.2017 No. 467, Procedure for Keeping the Register of Waste Disposal Sites, approved by the
Cabinet of Ministers of Ukraine from 03.08.1998 No 1216; Rules for Operation of Municipal Waste
Landfills, approved by the Order of the Ministry of Housing and Communal Services of Ukraine dated
01.12.2010 No. 435; state construction norms SCN V.2.4-2-2005 “Solid Domestic Waste Landfills.
Fundamentals of Design”, approved by the order of the State Construction Committee of Ukraine
dated 17.06.2005, No. 101 (hereinafter referred to as SCN V.2.4-2-2005 “SDW Landfills”), SCN V.2.4-2-
2005. Amendment No. 1 “SDW Landfills. Fundamentals of Design”, approved by the order of the
Ministry of Regional Development, Construction and Housing and Utilities of Ukraine dated 06.06.2016
No. 139 (hereinafter referred to as SCN V.2.4-2-2005 Change No. 1 “SDW Landfills”), etc.

2. Decisions on allocation of land parcels for construction of SDW Landfill are taken by municipal
bodies.

3. The site for the placement of solid waste landfills should be selected on a territorial basis in
accordance with the scheme of sanitary cleaning of the city or region and a project of district planning
or general layout of settlement. In case of SDW landfill design, in particular, decisions providing for the
minimum alienation of land and other natural resources and the obligatory return of temporarily
alienated lands for further economic use should be provided as well as development of materials for
environmental impact assessment in accordance with the procedure in accordance with the Law of
Ukraine “On Environmental Impact Assessment” and other subordinate acts; engineering measures
that ensure the stability of the landfill as a building, its durability and environmental safety; safety
requirements for people’s life and health. The project should provide for remediation of land plots that
may be provided for placement of landfills.

4. For placement of SDW landfills non-agricultural land parcels that are unsuitable for agriculture
of degraded quality and not occupied by greenery (especially forests of the 1st group) are provided
along with land plots where it is possible to take measures and implement engineering decisions that
exclude pollution of the environment, the development of dangerous geological processes or other
negative processes and phenomena; land areas characterized by natural protection of groundwater
from pollution; land plots with consideration of wind pattern in relation to residential districts,
recreation areas and other places of mass residence outside the sanitary protection zone.

5. Establishment of an exclusive list of land plots where the placement of SDW landfills is allowed:
a) on earthen soils, provided that the earthen soil properties are completely eliminated; b) in potentially
flooded territories, provided the drainage is constructed with the arrangement of the anti-filtration
screen in accordance with pp. 3.22, 3.22 of SCN V.2.4-2-2005 “SDW Land(fills” in the basis and on the
slopes of the landfill and disinfection of water in the event of an emergency; c) in Zone 3 of the sanitary
protection zone of water intakes with available natural protection (containing sufficiently strong and
sustained water-resistant rocks in the lithological section) with the installation in the bowl of a reliable
screen in accordance with pp. 3.22, 3.22 of SCN V.2.4-2-2005 “SDW Landfills”; d) in seismic areas for
compliance with the relevant regulatory requirements of SCN V.1.1-12-2006 “Construction in Seismic
Areas of Ukraine”; e) on areas distant from tectonic faults and active zones of geodynamic tension,
which are detected by means of engineering surveys.

6. Establishing a specific distance between individual objects and SDW landfill: 15 km from the
airports; 3 km from the border of a resort city, open water reservoirs of economic purpose, objects used
for cultural purposes, resorts, resting places for migratory birds, seaside; 1 km from the border of cities;
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0,5 km from residential and public buildings (sanitary protection zone); 0.2 km from agricultural land
and from the road and rail network of the general network; 0,050 km from the border of the forest and
forest plantations not intended for recreation purposes.

7. Determination of an exclusive list of land plots where the placement of SDW landfills is
prohibited: a) in areas of occurrence of minerals and territories with mining operations without the
consent of the state mining supervisory authorities; b) in hazardous zones of dumps of different mines
or concentrating factories breeds; c) in zones of active karst; d) in zones of development of tectonic
faults, landslides, mudflows, snow avalanches, flooding and other dangerous geological processes, as
well as in areas of seasonal flooding; in wetlands; in the areas of replenishment and exit to groundwater
surface; e) in zones of formation and use of mineral waters; on the territories of zones 1, 2 of the
sanitary protection zone of water intakes of drinking and mineral waters; e) in the protection zones of
reservoirs; e) in the zones of sanitary protection of resorts and reserves; g) on lands, seized or
designated for the use of forests, forest parks, other green plantations, using protective functions and
are places of mass recreation of the population.

8. Internal zoning of lands for SDW landfills. The main elements of the landfill are: 1) an access road
connecting the public road with the storage area; 2) SDW storage area, which occupies, as a rule, 85-
95% of the total area of SDW landfill and which is divided into queues of operation, taking into account
the provision of waste acceptance in each queue for 3-5 years; 3) the economic zone of SDW landfill that
consists of zones for industrial and administrative purposes, which are separated by a band of not less
than 25 m in width; 4) engineering structures and communications

9. Limitation of the territory of SDW landfill by a hilly ditch to prevent the outflow of contaminated
surface water beyond boundaries of the landfill.

10. Establishment of sanitary protection zone at distance of 50, 100, 200 and 500 meters around
lands for SDW landfills and conducting soil research at least twice a year, both on the territory of SDW
landfills and within the sanitary protection zone.

11. Inclusion of all environmental and sanitary measures that are carried out during the year in the
Passport of waste disposal site in accordance with the Procedure for Keeping the Register of Waste
Disposal Sites.

12. The multiplicity of management in the field of SDW landfills use and protection is the Ministry
of Ecology and Natural Resources of Ukraine, the Ministry of Housing and Communal Services of
Ukraine, National Commission on State Regulation in the Field of Energy and Ultilities, the State
Ecological Inspection of Ukraine, the State Service Ukraine for Geodesy, Cartography & Cadastre, etc.

13. Remediation of land after termination of SDW landfill in accordance with the developed project.

This feature of legal regime of lands for SDW landfills shall be analyzed in more detailed way, as
according to the National Strategy in Ukraine 1646 landfills (30 percent) do not comply with
environmental safety standards, therefore, are worth of termination with subsequent land remediation.

According to Article 46 (1) of Law of Ukraine “On Waste” it is provided that, while carrying out
economic activities related to storage, processing, utilization and disposal of waste, it is ensured, in
particular, firstly, removal of the fertile soil layer, its storage and use for land remediation ...; and
secondly, remediation of land plots after the elimination of waste management facilities.

Today the main normative acts concerning the land remediation of closed SDW landfills are SCN
V.2.4-2-2005 “SDW Landfills” and SCN V.2.4-2-2005 Change No. 1 “SDW Landfills”. It is worth
pointing out that changes to state construction norms regarding land remediation of landfills were
introduced due to international and national experience gained during their validity for transforming
the land occupied by SDW landfills into an optimally organized and environmentally balanced stable
landscape after their remediation.

For different climatic zones of Ukraine, according to Table 3.4. SCN V.2.4-2-2005 “SDW Landfills”
in the new edition, the following terms of remediation of closed SDW landfills are recommended
depending on the type of remediation: perennial grass seed - the southern region - 1 year, northern
region - 2 years; planting shrubs, seedlings of ornamental trees (except fruit trees), trees with a
superficial root system (except fruit) - 2 years irrespectively of region. Comparing the previous version
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of Table 3.4 with the new edition it is expedient to note that removal from the table of such a type of
remediation as the creation of gardens is a positive measure.

A land remediation project should include either agricultural or forestry area of remediation after
termination of SDW landfill and completion of collection and utilization processes of biogas. The
method of construction is possible after 25-30 years after remediation in the absence of filtrate. The
method of construction is exercised only after the removal of all the landfill soil and implementation of
appropriate sanitary-epidemiological studies.

For implementation of land remediation project for SDW landfill the main source data include the
area where the landfill is located (land, field, yard, quarry); departmental affiliation of adjoining lands;
assigned use of this territory; distance from the place of plant soil loading to the closed SDW landfill,
km; self-growth of SDW landfill, %; kind of plants, shrubs, trees; density of grass, %; age of trees, years.

Remediation of land after termination of SDW landfill is carried out in technical and biological
stages. The processes of technical stage of remediation include stabilization, settling and terracing, the
construction of a degassing system, the creation of a rehabilitation multifunctional coating, the transfer
of the site for the biological stage of reclamation.

The protective (permanent) screen of SDW landfill surface is arranged after its termination and the
end of SDW landfill body's settling, that is, achieving a stable state. According to para. 3.113. SCN
V.2.4-2-2005 “SDW Land(fills” the protective screen is arranged on top of technological screen that was
constructed during the operation of SDW landfill and usually consists of different layers. According to
the previous wording of this paragraph, for example, the reclamation layer should have been at least 1
m thick, including a layer of fertile soil 30 ... 50 cm thick. The new wording of this paragraph stipulates
that the reclamation layer must be at least 0,5 m thick, including a layer of fertile soil of a thickness of
not less than 30 cm.

After the technical stage of remediation, land parcel for SDW landfill is transmitted for the
biological stage of remediation. This stage lasts 4 years and includes the following works: selection of
assortment of perennial herbs, preparation of soil, sowing and care of crops. After 4 years after the
grass sowing, the territory of reclaimed land for landfills is transmitted to the appropriate department
for the next intended use in agricultural, forestry or other areas.

According to SCN V.2.4-2-2005 Change No. 1 “SDW Landfills” SCN V.2.4-2-2005 “SDW Landfills”
were supplemented by new addenda including:

Appendix K “Form of Sanitary-Technical Passport of Solid Waste Landfill” (hereinafter referred to
as Sanitary-Technical Passport), which, in particular, provides for “Data on the Land Plot” comprising
data on the allocation of land, its area, the smallest distances from the boundaries of the city, residential
and public buildings, agricultural lands, forest plantations or forest areas, as well as special conditions
for proximity to spa areas, protected areas, resting places for migratory birds, seaside, etc. (clause 5 of
the sanitary and technical passport); “System of Indicators of Landfill Impact on the Environment”
comprising data on landfill protective zone and system of monitoring its environmental impact,
describing the means of control, methods, sampling modes, controlled indicators (para. 15 of the
Sanitary-Technical Passport); Appendix M “Norms for Seeding Perennial Herbs”, where the seed rates
- (kg / ha) depend on the type of perennial grasses;

Appendix N “Norms of Fertilizing during Remediation”, where the rules for the introduction of the
active substance (kg / ha) depend on the type of mineral fertilizers (nitrogen, phosphorus, potassium,
wood ash).

The abovementioned features reveal special legal regime of lands under SDW landfills, that is the
basis for their separation via introducing amendments to Art.19 (1, g) 65 of the LCU, as well as a
separate new article to the LCU.

At the legislative level, there is no definition of land parcels for SDW landfills. Taking into account
the definition of landfill in the Rules for Operation of Municipal Waste Landfills, the following
definition may be proposed: land parcels for SDW landfills include land provided for placement and
operation of engineering structures associated with a single technological process, which are intended
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for disposal of domestic wastes and must prevent the negative impact on the environment and comply
with sanitary, epidemiological and environmental standards.

Art. 65 (2) of the LCU defines that the procedure for using lands of industry, transport,
communications, energy, defense and for other purpose is provided by law. As in fact ways to use
special non-agricultural lands are provided by both laws and secondary legislation it is necessary to
introduce amendments to Art. 65 (2) of the LCU, stipulating that the procedure for using lands of
industry, transport, communications, energy, defense, domestic waste landfills and for other purpose is
provided by law. Summarizing the study some conclusions may be drawn.

3. CONCLUSIONS

Having analyzed doctrinal approaches and legal norms features of legal regime of lands for solid
domestic waste landfills and peculiarities of their remediation are indicated. Analysis of enacted state
construction norms SCN V.2.4-2-2005 Change No. 1 “SDW Landfills”, approved by the Ministry of
Regional Development, Construction and Housing dated 06.06.2016 Nc138 provides that their
implementation regarding remediation of lands under landfills will lead to their transformation in
course of remediation to optimally organized and environmentally balanced sustainable landscape.

The study of general and special features of legal regime of lands for solid waste landfills provides
an opportunity for doctrinal substantiation of their legalization by introducing amendments to the
Land Code of Ukraine. We suggest introducing amendments to Art. 19 of the Land Code of Ukraine
and lay down Art. 19 (1, g) in the following wording: “lands of industry, transport, communications,
energy, defense, domestic waste landfills and for other purpose”.

The same amendments shall be introduced to Art. 65 of the Land Code of Ukraine, laying it down
in the following wording:

“Article 65. Definition of lands of industry, transport, communications, energy, defense, domestic
waste landfills and for other purpose.

1. Lands of industry, transport, communications, energy, defense, domestic waste landfills and for
other purpose are granted in the established manner to enterprises, institutions and organizations to
perform the respective activities.

2. The procedure for using lands of industry, transport, communications, energy, defense, domestic
waste landfills and for other purpose is provided by law”.

The suggested definition of lands for solid domestic waste landfills shall be legalized as well via
introducing new article 77-1 to the Land Code of Ukraine in the following wording:

“Article 77-1. Lands for Solid Domestic Waste Landfills

Land parcels for solid domestic waste landfills include land provided for placement and operation
of engineering structures associated with a single technological process, which are intended for
disposal of domestic wastes and must prevent the negative impact on the environment and comply
with sanitary, epidemiological and environmental standards”.
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Kosaapuyk TetsiHa. TIoHATTSA Ta 0cOOAMBOCTI MPaBOBOTO PeXKMMY IIOAITOHIB TBEpAMX ITOOYTOBUX BiAXOAiB.
Kypnar puxapnamcvkozo yisepcumemy imeni Bacuas Cmegparuxa, 5 (2) (2018), 115-121.

Y crarTi A0CAiA>KeHO MOHATTS Ta IOPUANYHI O3HAKM IIPABOBOTO PEXXMMY 3eMeAb IT0AITOHIB TBepAMX
OOYTOBUX BiAXOAIB, Y TOMY 4ucAi IpaBoBigHOCMHU y cdepi peKyabTUBAIlil 3eMeAb IIOAITOHIB TBEpAVX
OOYTOBUX BiAXOAIB ITiCASI 3aKpUTTSI TaKuX moAironHis. Ha miacrasi anaaidy creniaapHOl aiTepaTypu Ta
YIHHOTO 3aKOHOJAaBCTBa YKpaiHM 3aIlpOIIOHOBAHO BHECTM AOMOBHEHH: 40 YMHHOIO 3eMeAbHOIO KOJAEKCY
YkpaiHy, 110 4a€ MOXKAMBICTb Ha IIpaKTULIi peaAisyBaTH 11idi i 3aBAaHH Cy4acHOI gep>KaBHOI, perioHaAbHOI,
Mic1ieBoi, 00’ @KTHOI eKOAOITYHOI ITOAITUKIL.

KarodoBi caoBa: exoaoriyHa moaiTuKa, 3eMAi IIOAIrOHIB TBepAMX IIOOYTOBUX Bigxoais,
PeKyAbTHUBallis 3eMeAb II0AIrOHIB TBEPANX ITOOYTOBUX BiAXOAIB, IIpaBOBE PETYAIOBAHH.
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LEGAL ENVIRONMENTAL CONSTRAINTS:
GENERAL THEORETICAL ASPECT

GALINA MOROZ

Abstract. The article studies the conceptual basis and the general essential characteristics of public
environmental requirements and constraints, focusing on the notion of legal environmental
constraints as specific sectoral imperative means of regulating environmental safety enforcement,
on their meaning, system, and representation in the national legislation. It is concluded that legal
environmental constraints are stated and specified in regulatory acts of different legal force,
different sectoral affiliation, and that the specific legislation on public environmental constraints is
quite multifaceted. The article proves the necessity to systematize and unify the existing
environmental requirements and proscriptions as well as to generalize the experience of their
practical application in order to achieve ecologically significant aims. The research supports the
proposal regarding the necessity to carry out the reform of the codification of the environmental
law in the sphere of environmental safety enforcement as well as to legislate on environmental
requirements and constraints by including them in a systematic way in the future code of
environmental law, i.e. the Environmental Code of Ukraine.

Keywords: legal environmental constraints, environmental requirements and proscriptions, the
ecological function of the state, public ecological interests, the ecological imperative, environmental
safety enforcement.

1. INTRODUCTION

The resources of the planet, its terrestrial biosphere are limited and have clearly defined parameters
and quantities whereas the world’s population and its material needs are increasing. In the meantime,
the adverse anthropogenic impact on the environment is becoming more evident; we are witnessing the
increasing pollution of the air, internal waters, and seas as well as soil depletion and degradation,
deforestation, the depletion of mineral and biological resources, etc. [29, p. 56]. By issuing the Decree
No. 5 of January 12, 2015, the President of Ukraine ratified the Sustainable Development Strategy
“Ukraine — 2020” aimed at establishing European standards of living and enhancing the prestige of
Ukraine on the international arena [20]. The Strategy states the need to maintain steady economic
growth in a sustainable way. Such a formulation is too vague and broad; research papers emphasize
that environmental issues are not much discussed in this document. As a matter of fact, the
environmental index is not included in the strategic indices of the Sustainable Development Strategy
implementation. Instead, they include the number of big-screen films to be released in 2020, and the


http://jpnu.pu.if.ua/

Legal Environmental Constraints: General Theoretical Aspect 123

number of medals to be won in the 2020 Summer Olympics. Thus, Ukraine virtually disregards the
environmental factor in defining its priorities for sustainable development which is most likely to
magnify adverse effects on the environment in the future [9, p. 83]. The 21 century is called the century
of environmental protection; therefore, the incorporation of ecological imperatives into legal
regulations governing different aspects of social life has to be made a priority in the policies of the new
century states.

Nowadays, the anthropogenic impact on the environment can be considered critical, directly
threatening the life of billions of people. Our physical existence is entirely dependent on the state of the
environment; therefore, it is not a local, but a complex global problem. Today’s life with its challenges
require a thorough revision and reforming of the current laws and regulations on the sustainable
development of the state, the preservation of the Ukrainian nation’s gene pool, and the prospects for
economic and social development. The reason for this lies in the immense complexity of the
mechanisms underlying the operation of nature; in each separate case the impact on natural systems
may be different since the nature of environmental changes depends not only on a type of influence,
but on the properties of natural systems as well. Despite a frequent revision and the rapid development
of legal regulations on ecology, we nonetheless consider that a thorough and gradual approach to
ecologizing the national legislation will bring positive results to be reflected in newly developed and
amended rules of law-making concerning ecology and economy. The priority is to achieve a balance
between ecological and economic interests, to reconcile them. According to O. S. Kolbasov, material
wealth and sustainable natural environment have to balance out in the system of human values
whereas environmental law has to play a crucial historical role in opposing any other sphere of law
keeping guard over material wealth and the authority associated with it [13, p. 90].

As the researchers of the Organization for Economic Cooperation and Development concluded,
more drastic measures of environmental regulation do not have an adverse impact on economic
growth. Stricter environmental requirements may have a positive economic effect, for instance, due to
bigger investments in resource and energy efficient technologies. In this regard, it is important to raise
the question of putting into practice the sustainable development strategy, particularly by means of
complying with the existing environmental constraints (which might be difficult, especially at the early
stages of their full-fledged implementation) and their possible research-backed tightening. This article
is aimed at analyzing the issue of legal environmental constraints, the corresponding environmental
requirements and proscriptions, their definition, meaning, systems, and their representation in the
national legislation.

2. ANALYSIS AND DISCUSSION

One of the specific social functions of law is its restricting function that consists in imposing limits,
“boundaries” on certain relations or preventing them from expanding [23, p. 99]. The legal constraint is
defined as legal control over unlawful activity enabling the satisfaction of the interests of the affected
party and social interests in protection and defence; these are legally set limits to the activity of a legal
entity; the elimination of certain possibilities in the person’s activity [15, p. 91]. Speaking in more
general terms, the problem of legal constraints is the problem of the limits of individual freedom in
society since each person’s freedom stops at the point where another person’s freedom begins [5, p. 53].

According to the Constitution of Ukraine and the sectoral legislation, the existence of legal
constraints is one of the necessary prerequisites for protecting the rights and interests of legal entities.
Legal science and practice have various means and methods of right restriction imposed by the state or
set in accordance with moral standards, customs, etc. to maintain law and order [1, p. 6].

Research on environmental law, aimed at developing important theoretical approaches to the
meaning of legal environmental constraints, is represented by the research papers of A. P. Hetman,
N.R. Kobetska, V. V. Kostytskiy, M. V. Krasnova, M. 1. Vasylieva, and others. Environmental
constraints in the context of sustainable social and economic development are studied by economic
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scholars (Yu. M. Derevianko, Y. V. Zhyhzhytova and others). Nevertheless, the current theory on
environmental law does not contain comprehensive studies on environmental constraints.

Legal environmental constraints are specific sectoral legal means of regulating the matters in the
sphere of ecology and natural resources management. They include environmental proscriptions and
requirements for economic activity, the restricted ownership and use of objects of nature; functional
and territorial constraints on the use of water resources, based on the principles of the prevention of
environmental harm and sustainable natural resource management; constraints on the public
ownership of objects of nature and the establishment of public easements [27, p. 61-62].

Legal environmental constraints can be studied both in narrow and broad terms: as a synthetic
means of legal regulation, mostly composed of proscriptions and obligations; and as a generic term
containing constraints and different requirements for legal entities of environmental law, ultimately
limiting their economic freedom [27, p. 62].

First and foremost, it should be pointed out that the main restricting environmental factor is the
total limitedness of natural resources due to their natural exhaustibility and non-renewability which is
a definite cause of the rising cost of natural resources and restricted access to their use. Secondly,
environmental quality estimation can also be included in the system of environmental constraints; it is
a degree of correspondence of natural and man-made conditions with human needs and the needs of
other living organisms. A specific system of environmental standards, regulations, and constraints has
been developed throughout many years and is aimed at ensuring a sustainable environmental state and
regulating the use of natural resources. Environmental quality estimation is used to study the indices of
the impact of industrial and economic activity on the human being, territorial ecosystems, and their
components. A system of environmental standards include: standards of environmental safety,
restricting standards of emissions and waste disposal, standards regulating natural resource
withdrawal and management, economic environmental standards, technological environmental
standards [6, p. 77-78].

The factors influencing the establishment of environmental constraints are of object- and subject-
oriented nature. Its object-oriented nature reveals itself in the total limitedness of natural resources
caused by their natural properties (constant resource depletion, quality deterioration, the increasing
complexity of extraction) which is the main restricting environmental factor. Its subject-oriented nature
lies in the ecological function of the state, its regulatory influence. Studying the meaning of the
economic function of the state in the light of modern globalization processes, A. P. Hetman emphasizes
its main designated purpose: to provide research-based correspondence between economic and
ecological interests of society in order to develop a mechanism for environmental safety
implementation, sustainable natural resource management, protection of citizens’ constitutional
environmental rights (the right to life- and health-friendly environment, the right to receive
information on ecology and compensation for ecological damage, etc.) [10, p. 149]. In order to explain
the ecological function of the state, V. V. Kostytskiy introduces the notion of the Moral and Ethical
Ecological Imperative as a criterion of development and the basis of such interaction between nature
and society that allows not only to preserve natural wealth for the current and future generations but to
provide a congenial environment for living as well [4, p. 419]. The Ecological Imperative is defined as
an urgent need to obey the laws of nature and unquestioningly accept the requirements and constraints
stated by these laws in all spheres of life [7]. In general terms, it is compliance with the current and
future environmental regulations and requirements, constraints and proscriptions. In the long term, the
human relationship with nature will largely depend upon the level of environmental legal conscience
and culture as well as on an active public stance on environmental issues.

Legal environmental constraints are contained in the constitutional provisions on the use of natural
resources as the basis of the nation’s life and activity and on the ecological limits of ownership rights
[24, p. 156]. Thus, basic legal environmental constraints are stated in Art. 13 of the Constitution of
Ukraine, according to which the land, the mineral resources, the atmosphere, the water, and other
natural resources within Ukrainian territory, the natural resources of its continental shelf and its
exclusive economic (sea) zone are objects of the right of ownership of the people of Ukraine. The
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ownership of natural resources of the people of Ukraine is understood as a type of public ownership,
i.e. the permissible relations of ownership of certain objects for the purpose of satisfying the public
ecological interests of Ukrainian society (nation), exercised directly by the people of Ukraine or on their
behalf by the central and local authorities within the ambit defined by the Constitution of Ukraine
[22, p.7].

Legal environmental constraints are aimed, first and foremost, at protecting public ecological
interests, i.e. societal interests in ensuring environmental quality. It reflects the functional nature of
environmental constraints, their designated purpose. The basis of the legal environmental mechanism
has to be formed by public ecological interest [11, p. 11]. Therefore, in legal literature environmental
requirements, proscriptions, and constraints are defined as public legal environmental constraints
(M. L. Vasylieva). N. R. Kobetska supports the statement about the precedence of public ecological
interest in formulating the aims, principles, and means of the legal regulation of natural resources
management [12, p. 14]. The public ecological interests of all society are to take clear shape and acquire
definite legal meaning by means of legislating on principles, priorities, proscriptions, and constraints
aimed at enforcing environmental safety [16, p. 263]. Meanwhile, according to M. I. Vasylieva, the
subjective idea of the people about the quality of life does not include to the necessary extent the
significance of the ecological component; therefore, Ukrainian society does not demand of the state to
prioritize the development of legal environmental constraints and environmental legislation altogether.
In other words, the state policy is environmentally-oriented to the extent to which it is dictated by
public interests [28, p. 86]. In the future, the ecological strategy has to be based on the dual process of
legal conscience formation having at its core the ecological imperative and ecological conscience
comprising traditional legal values.

The current legislation allows and even includes certain types of negative impacts on the
environment resulting from economic activity and the use of natural resources. Nevertheless, such
activity must be guided by restricting principles.

Legal environmental constraints and requirements, including those concerning economic activity,
are contained in different sectoral regulatory acts. Thus, among the general principles of economic
activity in Ukraine, Art. 6 of the Economic Code of Ukraine states the principle of environmental
protection of the population. According to Art. 153 of the Code, the subjects of economic activity are
obliged to take measures in a timely manner to prevent degradation, contamination, and depletion of
natural resources and deterioration of their quality in the process of economic activity [8]. These
regulations are of declarative nature and do not contain mechanisms for implementing the stated
environmental requirements. It is environmental legislation that specifies environmental proscriptions
and requirements for economic activity.

Negative impacts on the environment are commonly associated with the notion of environmentally
damaging activity. There is no statutory definition of this notion yet. The Law of Ukraine “On
Environmental Impact Assessment” defines the related notion of “environmental impact” as any
consequences of planned activity on the environment, including consequences for human life safety
and health, flora, fauna, biodiversity, soil, air, water, climate, landscape, natural areas and objects,
historical monuments, and other material objects or for these factors regarded collectively along with
consequences for objects of cultural heritage or social and economic circumstances resulting from the
effect on these factors (Art. 1 of the Law) [18].

The legal aspects of environmentally damaging activity in Ukraine are studied in the PhD thesis of
L. O. Bodnar [3]. Referring to the classification of O. O. Pohribniy who divides environmentally
damaging activity constraints into administrative and economic, L. O. Bodnar made an attempt to
analyze the current legislation on environmentally damaging activity roughly systematizing it
according to administrative and economic measures aimed at restricting environmentally damaging
activity. The scholar suggested the following system of the current administrative constraints on
environmentally damaging activity: 1) direct proscriptions on environmentally damaging activity; 2)
regulatory constraints: ecological regulation, restriction, standardization, and certification; 3)
preventative constraints: permissible system and environmental licensing, compliance, approval,
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ecological expert evaluation and Environmental Impact Assessment (EIA); 4) information record
constraints: a record of persons engaged in environmentally damaging activity and sources of
environmental danger, environmental statistics, environmental certification, environmental product
declaration and labelling; 5) supervisory constraints: environmental monitoring, control, and audit.
Economic measures aimed at limiting environmentally damaging activity include: ecological fiscal
expansion (ecological benefits in general taxation legislation), ecological taxation (ecological tax
payment), ecological insurance [3, p. 8-9]. The proposed system of restricting measures have important
regulatory significance.

The legal aspects of diminishing the level of environmental danger caused by economic activity are
studied in the PhD thesis of N. V. Barbashova. On the basis of the research findings, the scholar singled
out three main regulatory sections in the Ukrainian legislation governing environmental safety
enforcement in the process of economic activity: standardization, regulation and control of
environmental pollution; the legal economic mechanism for natural resources management; ecological
expert evaluation [2, p. 8].

According to A. K. Sokolova, the system of environmental requirements include: (1) environmental
requirements (which should be considered general); (2) resource-related — pertaining to land, water,
flora, etc. (they are principal for a certain object of nature); each main group contains specific
requirements, brought to the fore when the use, protection, and restoration of a certain category of
objects of nature [25, p. 129-130].

General and specific environmental requirements are stated in Chapter XI of the Law of Ukraine
“On Environmental Protection” [19] which specifies the measures aimed at enforcing environmental
safety. The main principle governing the regulations stated in this chapter is the principle of preventing
environmental degradation and any danger to human health. The second group of general
environmental requirements comprising requirements for users of natural resources are contained in
the chapters of the codes and laws on natural resource management entitled “Water Conservation”,
“Forest Conservation”, “Conservation of Mineral Resources”. As a rule, they address the subjects of
economic activity who are not direct users of natural resources but engage in industrial and economic
activity that might adversely affect the state of objects of nature and their resources [12, p. 80-81].
Environmental regulations aimed at enforcing environmental safety can be applied to all kinds of
economic activity, associated with the use of energy and physical resources [2, p. 11]. Despite general
requirements in the sphere of environmental protection, there are specific requirements for the location,
layout, construction, renovation, opening, and use of enterprises, buildings, and other facilities
(Art. 51-59 of the Law of Ukraine “On Environmental Protection”) which are specified in the
corresponding regulatory acts, chapters, and articles regulating certain types of environmentally
damaging activity. There is a system of requirements for the facilities of power and petroleum
industries, agricultural facilities, military and defense facilities; environmental requirements that have
to be complied with in the process of the production and use of means of transport and other mobile
units, in handling chemical substances and waste, etc. V. V. Kruhlov proposes a rather disputable idea
that the legal regulation of environmental protection activity in industry has to be aimed at achieving
two goals: the prevention of new sources of pollution in the process of industrial construction, gradual
restriction and, eventually, total elimination of the existing sources of pollution [14, p. 14]. As a matter
of fact, total elimination of any negative impacts on the environment is impossible. The effect of
environmental constraints is manifested in additional expenses, losses or lost financial advantage. It
causes a decrease in economic performance. Therefore, it is advisable to raise the question of the
application of specific organizational schemes and mechanisms for economy management in order to
achieve a balance between ecological and economic interests.

It has to be emphasized that according to P. 3 of Art. 51 of the Law of Ukraine “On Environmental
Protection”, projects of economic or any other type of activity have to contain an assessment report
presenting its impact on the environment and human health. The revised List of Activities and Facilities
that Pose High Environmental Danger was adopted by the Resolution of the Cabinet of Ministers of
Ukraine No. 808 of August 28, 2013 [17]. The list was compiled in order to approximate those activities
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and facilities, which require obligatory assessment of their impact on the environment in Ukraine, to
the list of such objects contained in the Directive 2011/92/EU of the European Parliament and of the
Council of December 13, 2011 on the assessment of the effects of certain public and private projects on
the environment and in order to fulfill the requirements of the Aarhus Convention and the Espoo
Convention.

Environmental Impact Assessment (EIA) is a complex preventative and restrictive process aimed at
establishing the nature, intensity, and hazard level of any kind of planned economic activity on the
environment and human health. The Procedure for Developing Environmental Impact Assessment
Materials as a part of project documentation on new construction, extension, renovation, and technical
re-equipment of industrial and public facilities as well as the major requirements for the content of
these materials are specified in the State Building Code A.2.2-1-2003 “Construction Planning.
Environmental Impact Assessment (EIA) Materials in Planning and Construction of Enterprises,
Houses, and Buildings” [26].

The Ukrainian legal system has a large number of regulatory acts on environmentally damaging
activity; nevertheless, these acts are not combined into a system and are often irreconcilable, contradict
one another, contain essential gaps, are developed according to different strategies for regulating
environmentally damaging activity [3, p. 8]. Legal environmental constraints are stated and specified in
regulatory acts of different legal force, different sectoral affiliation; the specific legislation on public
environmental constraints is quite multifaceted. The situation is paradoxical: for the most part,
environmental principles and mechanisms are present, although “scattered” in different research
studies [21, p. 33] and in different sectors of legislation.

Since Ukraine has chosen the European course of development, it has to comply with the
environmental protection standards of the member states of the European Union. The problem of a
thorough balanced approach to optimizing the legislation on environmental safety enforcement in
compliance with European requirements and standards is now becoming more urgent. In the
meantime, national peculiarities and the specific priorities of the state should be taken into
consideration; environmental requirements have to be determined by the current degree of
environmental protection. As H. V. Anisimova rightly pointed out, one of the means of such
optimization is to carry out the reform of the codification of the environmental law in the sphere of
environmental safety enforcement; although it will not be easy, it will give the opportunity to adopt a
modern, in terms of quality and methodology, regulatory act with totally new or revised regulations
necessary for creating a modern legal environmental framework [4, p. 490], with special significance
given to an organized system of environmental requirements and constraints. To conclude, these
requirements might be contained in the following chapters: 1) constraints, proscriptions, and
requirements for specific types of environmentally damaging economic activity; 2) constraints and
requirements for the safe use of natural resources; 3) legal mechanisms for enforcing environmental
safety.

3. CONCLUSIONS

Legal environmental constraints are specific sectoral imperative means of regulating environmental
safety enforcement in the course of activity of potentially environmentally damaging nature and
consists in legislating in a systematic way on environmental measures, requirements, proscriptions,
sanctions and mechanisms of their implementation and application.

The primary goal is to systematize and unify the existing environmental requirements and
proscriptions as well as to generalize the experience of their practical application in order to achieve
ecologically significant aims.

Regulatory acts containing environmental requirements and constraints have to be developed and
included in a systematic way in the future code of environmental law. The conceptual basis and the
general essential characteristics of public environmental requirements and constraints at least have to
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be manifested in the Environmental Code of Ukraine, the adoption of which is supported practically by
all the leading Ukrainian scholars in the sphere of environmental law.
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Mopos l'aanna. Exoaoro-mpasosi oOMeXkeHHs: 3araabHOTeOpeTHuHMIl actiekT. XKyprar [Ipuxapnamcokozo
ynisepcumemy imeni Bacuas Cmedanuxa, 5 (2) (2018), 122-129.

Y craTTi 40CAi4KYIOThCs KOHLIENTYaAbHi 3acadyl Ta 3araAbHi CyTHICHI XapaKTepPUCTUKN €KOAOTIIHIX
BUMOI i OOMeXeHb, a caMe IIOHATTS €KOAOTO-IIPaBOBUX OOMeXeHb K CHeln@iyHOro raay3eBoro
iMIepaTMBHOIO CHOCOOY peryAlOBaHHs BIAHOCHH IIfOA0 3a0e3ledyeHHs eKOJAOTiyHOoi OesIleku, ix 3MicT,
crucTeMa, CTaH HOPMAaTMBHO-IIPaBOBOTO 3akpimnaeHH:A. BcTaHOBAeHO, IO €KOAOTO-TIPaBOBi OOMesKeHH:
(dikcyioThCs Ta A€Taai3ylOThCsl B aKTaX Pi3HOI IOPMAMYHOI CMAM, Pi3HOI raAy3eBoi IIPMHAAEXKHOCTI,
crieniaabHe 3aKOHOJAABCTBO ITPO ITyOAiuHi €KOAOriuHi OOMeXKeHHs € AOCUTL posraaykeHuM. /oBeieHO
HeoOXiAHiCTh cucTeMaTusaliii Ta yHigikarii icHyIOunX eK0AOTiYHMX BUMOT i 3a00POH, a TaKOX y3araAbHeHHs
AOCBigy iX IPaKTMYHOTO BIIPOBaJ KEHHs 3 METOIO AOCSATHEHHs eKOAOTiYHO-3HaunMux miaein. Iliarpumyernces
IIPONO3ULIis IIOAO0 HeoOXigHOCTI TpoBeAeHHs1 Kogudikanii-pedpopMu €KOAOTIYHOTO 3aKOHOAaBCTBa v cdepi
3a0esIledyeHHsI eKOAOTiUYHOI Oe3IeKy, B TOMY 4YMCAi (ikcallil eKOAOTiYHMX BMMOT i OOMeKeHH:s depe3
CHICTEMHe BMKAaA€HHs iX y MaifOyTHbOMY KOAM(IKOBAHOMY aKTi €KOAOTiYHOIO 3aKOHOAABCTBA, SIKUM
IOBMHEH cTaty EKoAOTiuHmMIT KoZeKe YKpaiHu.

KarouoBi caoBa: ekoa0ro-npaBoBi OOMEXKEHHs, €KOAOTidHi BUMOIM i 3aDOpOHM, €KOJAOTiyHa
JyHKLin Aep>kaBy, myOAiuHi exoaoriuHi iHTepecyu, eKoAoriuHmMIT imMIepaTms, 3abe3IleueHHs €KOAOTIYHOI
Oesmexu.
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THE LEGAL REGULATION OF NEIGHBOURLY WATER USE IN
UKRAINE: DEVELOPMENT PROSPECTS

IHOR MYRONENKO

Abstract. The article is devoted to some questions of the legal adjusting of neighbourliness
relations. Neighbourly water use should be defined as the use of water resources aimed at meeting
the needs of owners or tenants of neighbouring land parcels. The regulation of neighbourly water
use has historically been an inseparable part of neighbour law. Regulations of this kind were
contained in many historically significant Ukrainian legal documents, including “The Statutes of
the Grand Duchy of Lithuania”. Currently, the regulation of the use of water resources mainly
comes under the sphere of public law. Consequently, the current Land Code of Ukraine does not
contain regulations of this kind. Nevertheless, a study of international legislation and regulation
policies on neighbourly relations emphasizes the necessity to legislate on the private aspects of
neighbourly water use. The findings of the study has made it possible to formulate the proposals
aimed at improving the current legislation on this issue.

Keywords: neighbour relations, good neighbourliness, neighbour law, neighbourly water use,
water use relations.

1. INTRODUCTION

The Regulation on good neighbourliness in land matters is contained in Chapter 17 of the current
Land Code of Ukraine [10] and constitutes a separate body of land law. Examining the enshrinement of
good neighbourly relations in the current international legislation is important for studying the
theoretical basis of their legal regulation as well as their improvement.

The legislation on good neighbourliness (neighbour law) is aimed at resolving possible disputes
associated with the exercise of the right to neighbouring real estate units. The use of one real estate unit
inevitably involves other real estate units which affects their owners’” interests. In this regard, it is
necessary to legislate on such neighbour influences, one of them being the use of water resources. For
instance, the owner of a land parcel can divert surface water runoff towards other land parcels, dam
natural streams, dewater lakes and swamps, install water drainage systems leading to the neighbouring
property, etc. Therefore, the regulation of neighbourly water use has historically been an inseparable
part of neighbour law.

Currently, the regulation of the use of water resources mainly comes under the sphere of public
law. According to the Italian lawyer U. Mattei, legal relations concerning water use extend the scope of
private law and are the object of administrative regulation. Nevertheless, the right of property in these
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relations are of particular importance, since owners of land parcels adjacent to bodies of water come
within the purview of the legislation on the use of these waters. Furthermore, water flow often goes
through several land parcels owned by different people engaging them in the issues of water use. Thus,
the activity of the owner of a waterside land parcel situated above the stream inevitably affects the land
parcel situated below the stream. Consequently, it becomes important to legislate on neighbour
relations in the sphere of water use [14, p. 186-187].

The absence of any regulations on this issue in the current Land Code of Ukraine caused lack of
particular research interest in studying neighbourly water use by Ukrainian legal scholars. It should be
noted, however, that the legal regulation of neighbourly water use was studied from a historical
perspective by B. Y. Tyshchyk, V. Ye. Rybanyk, R. M. Lashchenko, and others.

This article is aimed at studying the regulations on neighbourly water use in the current
international legislation, drawing conclusions, and outlining proposals for introducing similar
regulations into Ukrainian legislation.

2. ANALYSIS AND DISCUSSION

Neighbour relations are the relations arising between owners and tenants of neighbouring land
parcels in connection with land use. Taking into account this definition as well as the legal definition of
“water use” (given in Art. 1 of the Water Code of Ukraine [19]), neighbourly water use should be
defined as the use of water resources (bodies of water) aimed at meeting the needs of owners and
tenants of neighbouring land parcels.

Neighbourly water use is a fairly traditional aspect in governing neighbour relations. Regulations
of this kind were contained in “The Statute of the Grand Duchy of Lithuania” (1588) (Items 20-21 of
Title 9, Items 3-4 of Title 10) [1], “The Rights Whereby Malo-Russians Litigate” (1743) (Chapter 18) [1],
and other historical legal documents. For instance, Chapter 18 of “The Rights Whereby Malo-Russians
Litigate” (1743) contained the regulations governing the neighbourly use of rivers, dam construction,
the use of water infrastructure and the maintenance of water mills [1, p. 631-635].

From the perspective of modern law, these laws seem to be old-fashioned, since nowadays the
regulation of water use has come within the purview of public law. Thus, with regard to water fund
lands, the mode of limited domestic use is established (Art. 86-88 of the Water Code of Ukraine [19]).

The current Land Code of Ukraine does not contain regulations on good neighbourly relations.
However, they are contained in the legislation of many other countries (the Republic of Moldova, the
Netherlands, the People’s Republic of China, France, Japan, and other countries) and govern the private
aspects of neighbourly water use.

In this regard, it is necessary to understand clearly the sphere of application of these regulations.
Currently, they mainly concern surface waters and small bodies of water (primarily landlocked bodies
of water) which can be considered as a constituent part of a land parcel. In the meantime, large bodies
of water, especially the so-called “dynamic” ones (rivers, streams) are considered, as a rule, as
belonging in the public domain and extending the scope of private matters. National legislation,
depending on the importance of water bodies and the lay of the land, can differently define the degree
of the inclusion of water use relations in the sphere of private law [14, p. 186-187]. For instance, the
Civil Code of Germany [13] does not contain regulations governing neighbourly water use, since in this
country the use of water resources is governed by the specific legislation applying the legal mechanism
of permission. Landowners are deprived of the right to manage water resources and allowed only the
limited use of them for their needs without reducing water quality. In those cases when there is a
possibility for developing the legislation on water use following from the rights of the property owner
to the free use of water resources, the necessity to consider the interests of all water users limits the
entitlements of the owner of the upstream land parcel [14, p. 188-189].

In the countries that have regulations governing the private aspects of neighbourly water use,
legislators either confined themselves to formulating the main principles governing this issue (Art. 86
of the Law of the PRC “On the estate rights”) [12] or outlined general rules concerning the prohibition



132 Thor Myronenko

of water resources manipulation adversely affecting the neighbouring property (Art. 177 of the Civil
Code of Georgia [3], Art. 198 of the Civil Code of Turkmenistan [3], Art. 170 of the Civil Code of the
Republic of Azerbaijan [4], Art. 163 of the Law of Estonia “On the estate right” [15]). There are also
examples of the extended regulation of this kind of neighbour relations (Art. 382-385 of the Civil Code
of the Republic of Moldova [5], Art. 1094-1096 of “The Civil Law of the Republic of Latvia” [7]).

The key points of the legal governance of these neighbour relations are reflected in the Regulation
of Art. 163 of the Law of Estonia “On the estate right” [11]: the property owner is not entitled to
obstruct access to the land parcel or impede the natural flow of rain, thawed, spring, ground or any
other type of water coming naturally from the upstream land parcel; it is prohibited to reduce natural
water quality, divert or impede its natural runoff to the detriment of the neighbour, whereas any
impediment to natural water flow, needed for the downstream land parcel is only possible to the extent
to which it is necessary for the upstream land parcel; for the purpose of land drainage the owner of the
downstream area is obliged to allow the diversion of natural water to their land parcel at no additional
charge if it flew and soaked into it earlier; if this diversion is damaging, the owner of the lower area is
entitled to request that the owner of the upper land parcel extend a drain through the downstream land
parcel at his own cost.

In the relevant literature on this topic, there are classifications of regulations on neighbour relations
concerning water use. For instance, the Civil Code of Japan contains the following types of regulations:
regulations on water runoff, on water drainage, on the use of running water [17, p. 183]. In French legal
literature neighbouring easements concerning water use are divided into those governing: water
runoff, the encumbrances laid upon the owner of the downstream land parcel in connection with the
activity of the owner of the upper area, irrigation and drainage procedures [14, p. 58-59]. Moldovian
legislation contains general and specific regulations on water use [9, p. 143].

However, such classifications are applicable only to particular national legislation; they reflect the
contents and the peculiarities of their governance of neighbourly water use. For instance, in Moldovian
legislation neighbourly water use is governed by the six articles of the Civil Code of Moldova (Art. 381-
386); in Georgian and Romanian — by one article of their National Civil Codes (Art. 198 of the Civil
Code of Turkmenistan, Art. 177 of the Civil Code of Georgia).

In this regard, this article offers a review of international regulations on neighbourly water use in
terms of their wide acceptance, beginning with the most widespread.

1) The regulation on water runoff. It applies to water runoff flowing naturally without human

interference. These regulations are contained in almost all international legislation governing
neighbourly water use. Moreover, the legislation on neighbourly water use in certain countries is
limited to these regulations (for instance, Turkmen and Georgian).

The most general regulation on this issue is the one prohibiting to divert natural water flow causing
damage to owners of neighbouring land parcels. To provide an example, the regulation of Art. 170.3 of
the Civil Code of Azerbaijan declares that “no person is entitled to divert natural water flow to the
detriment of his neighbour”.

The regulation of this kind must apply to all the cases of natural water movement. The French
lawyer G. de la Morandiere notes that this regulation does not apply to water drainage related to the
household activity of the owner of the upstream land parcel [15, p. 58]. Estonian legislation contains
certain clarifications on this issue, i.e. it is applied to rain, thawed, spring, ground or any other type of
natural water runoff (P. 1-2 of Art. 163 of the Law of Estonia “On the estate right”).

The regulation prohibiting the diversion of natural water flow to the detriment of one’s neighbour
underlies the legal governance of neighbourly water use. The regulations on natural water runoff that
ensue from it are as follows:

- an obligation not to impede natural water flow coming from the neighbouring land parcel.

Thus, in accordance with P. 2 of Art. 381 of the Civil Code of the Republic of Moldova, the owner of
the downstream land parcel is not entitled to cause any impediment to natural water flow coming from
the upstream land parcel. The regulation that is analogous in content to the above-mentioned one is
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contained in Art. 38 of the Civil Code of the Netherlands: no person is entitled to impede natural water
flow coming from the upstream land parcel to the downstream land parcel [6, p. 253].

This regulation does not entail any compensation to be paid in case of any inconvenience or
damage caused by the movement of natural water flow to the neighbouring property. It is reflected in
Azerbaijjani legislation: the owner of the downstream land parcel is not entitled to demand
compensation for the water runoff from the upstream land parcel if it came naturally to his area before
(P. 3 of Art. 170 of the Civil Code of the Republic of Azerbaijan) [4].

It has to be said that despite their logic and clarity, these regulations are not enshrined in Ukrainian
legislation. It, therefore, leads to disputes that cannot be settled unequivocally.

In certain cases, there are more detailed regulations on this issue. For instance, Japanese legislation
states that if the owner of the upstream land parcel disrupts natural water runoff, he shall be obliged to
carry out repair work on the downstream land parcel at his own expense [17, p. 183]. According to
Azerbaijani legislation, the person affected by the damage from the upstream water runoff is entitled to
demand that the owner of the upstream land parcel construct a ditch through the downstream land
parcel at his own expense (Art. 170.3. of the Civil Code of the Republic of Azerbaijan). Being more
specific, however, these regulations do not alter the essence of the general regulation:

- the prohibition to unduly impede natural water runoff to the downstream land parcel. For instance,
according to Art. 163 of the Law of Estonia “On the estate right”, P. 3 of Art. 689 of the Civil Code of
Switzerland [18], Art. 170.3 of the Civil Code of the Republic of Azerbaijan, any impediment to natural
water flow, needed for the downstream land parcel is only possible to the extent to which it is
necessary for the upstream land parcel;

- the prohibition to alter or divert water runoff causing its reduction on neighbouring land parcels.
Regulations of this kind are contained in Art. 177 of the Civil Code of Georgia, Art. 198 of the Civil
Code of Turkmenistan, etc. They have to be considered as the elaborations of the above-mentioned
regulation;

- the prohibition to reduce the quality of water flowing to the neighbouring land parcel. Regulations of this
kind are contained in Moldovian and Azerbaijani legislation (P. 1. of Art. 381 of the Civil Code of the
Republic of Moldova, Art. 170.4 of the Civil Code of the Republic of Azerbaijan). The fact that such
regulations are enshrined in civil law is disputable, since water conservation matters are mandatorily
governed by environmental law, including the issues of water quality maintenance and responsibility
for water pollution.

2) The Regulation on water drainage. It applies to the artificial removal of water by landowners.
According to Art. 640 of the Civil Code of France, water is drained “due to human activity” [16].

To provide an example, the regulation in Moldovian legislation declares that the owner of the
downstream land parcel is prohibited from obstructing water drainage arranged by the owner of the
upstream land parcel due to his household work if water is drained into a ditch or a watercourse
provided that there is not a country estate or a cemetery situated on it (P. 1, 3 of Art. 382 of the Civil
Code of the Republic of Moldova); the interested party is obliged to provide a water drainage system
that will cause the least damage to the neighbouring land parcel and pay adequate compensation in
advance (P. 2 of Art. 382 of the Civil Code of the Republic of Moldova).

In some legislation the construction of water drainage systems is related to certain types of work on
a land parcel: in Swiss and Estonian legislation — to land drainage (Art. 690 of the Civil Code of
Switzerland, P. 3 of Art. 163 of the Law of Estonia “On the estate right”); in French legislation — to
surface drilling and underground work causing water to appear on the surface (P. 4 of Art. 641 of the
Civil Code of France). The most general approach can be found in Moldovian legislation: water
drainage systems are established due to underground work, marshy land drainage, the use of water for
household, agricultural, and industrial purposes (P. 1 of Art. 382 of the Republic of Moldova).

In some cases, the possibility to arrange water drainage to the neighbouring land parcel depends on
certain conditions. For instance, in Swiss and Estonian legislation water drainage is allowed if it has
been established before, and in case it causes damage to the neighbouring land parcel, the guilty party
is obliged to construct a drain through this area at his own expense; compensation is not to be paid in
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this case (Art. 690 of the Civil Code of Switzerland, P. 3 of Art. 163 of the Law of Estonia “On the estate
right”).

It has to be noted that certain legislation containing regulations on neighbour relations concerning
natural water runoff do not contain regulations on water drainage (Georgia, the Republic of Azerbaijan,
Turkmenistan, and other countries). The possible reason for this may be the fact that the diversion of
water to the neighbouring land parcel is governed by easement law, known since Roman times.
Therefore, legislators in these countries refused to legislate on matters concerning the diversion of
water to the neighbouring property within “neighbour law” and resolved to apply regulations on land
easements.

3) The Regulation on water distribution. Certain international legislation also govern the issue of

water abstraction for a land parcel. For instance, regulations of this kind are contained in Art. 383
“Water Abstraction” and Art. 384 “Surplus of Water” of the Civil Code of the Republic of Moldova,
Art. 40 of Title 5 of the Civil Code of the Netherlands, Art. 643 of the Civil Code of France.

Thus, according to Art. 385 of the Civil Code of the Republic of Moldova, the landowner who has a
water surplus for daily needs is obliged to give water to other owners who need it with compensation
to be paid by them. Regulations of similar kind are contained in Art. 643 of the Civil Code of France.
According to Dutch legislation, the landowner is entitled to use running water and water for public use
to satisfy his needs if he does not commit a delict by inflicting damage on other landowners (Art. 40 of
Title 5 of the Civil Code of the Netherlands).

Such regulations on water distribution, however, are not widely spread and reflect, for the most
part, the peculiarities of certain legislation caused by local conditions and traditions.

Ukrainian legislation contains a few regulations on water use. For instance, according to Art. 80 of
the Water Code of Ukraine, in order to conserve the water of minor rivers it is prohibited: to alter the
relief of a river basin; to damage drying river beds, streams and watercourses; to straighten river beds,
deepen river bottoms below their natural level or dam up rivers without constructing watercourses; to
carry out work having an adverse effect on river water and its quality, etc. The construction of
reservoirs or hydraulic structures on rivers and in river basins influencing the natural flow of surface
waters and the state of groundwaters is allowed only with special permission (P.2 of Art. 82 of the
Water Code of Ukraine).

However, it has to be taken into account that these regulations are aimed, first and foremost, at
conserving water resources rather than governing neighbour relations. According to U. Mattei, if water
flow has essential significance, the general tendency for civil law systems is to shift to the
administrative regulation of water resources; consequently, the role of the operation of courts and the
guarantee of property rights is minimized and are on the periphery of water law [14, p. 189-190].
Ukrainian legislation also contains regulations prohibiting to divert water runoffs from roofs to the
neighbouring property but they belong to construction regulations (item 5.25* SBN 360-92 , Town-
planning. Planning and building of city and rural settlements”) [8]. Therefore, there exists a necessity to
make amendments to the regulations on neighbour relations in Ukrainian legislation.

3. CONCLUSIONS

Neighbourly water use should be defined as the use of water resources aimed at meeting the needs
of owners or tenants of neighbouring land parcels. Currently, the regulation of the use of water
resources mainly comes under the sphere of public law. Nevertheless, a study of international
legislation and regulation policies on neighbourly relations emphasizes the necessity to legislate on the
private aspects of neighbourly water use. They mainly concern the prohibition to divert natural water
flow if it violates the rights or legal interests of owners or tenants of the neighbouring property.

The study has made it possible to formulate the amendments that need to be introduced into
Chapter 17 of the Land Code of Ukraine.

“Neighbourly Water Use
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1. The owner or tenant of the downstream land parcel is obliged to allow natural water runoff from
the upstream land parcel to pass through his area without hindrance.

2. It is prohibited to divert or impede natural water runoff if it causes damage to the owner or
tenant of the downstream land parcel.

3. Impediment to natural water runoff or any reduction of it needed for the downstream land parcel
is only possible to the extent to which it is necessary for satisfying the justified needs of the owner or
tenant of the upstream land parcel.

4. It is prohibited to impede water drainage from the upstream land parcel caused by the household
activity of its owner or tenant (land drainage, underground work, etc.) on condition that water is
drained into a ditch or a natural watercourse, unless otherwise required by law”.
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Muponenko Irop. IlpaBoBe peryaioBaHHsS CYyCiACBKOTO BOAOKOPMUCTYBaHH: B YKpaiHi: IlepCIIeKTUBU
po3BuUTKy. Kypnax Ipuxapnamcoxozo yisepcumemy imeni Bacurs Cmedanuxa, 5 (2) (2018), 130-136.

Y craTTi poSrAsSHYTO OKpeMi IMTaHHS IIPaBOBOIO PeryAIOBaHHs BigHOCMH goOpocyciactsa. Ilig
CYCiACBKUM BOAOKOPUCTYBAHHAM CAig PO3YMITV BUKOPVCTaHHS BOJ, A1 3a40BO/AEHH: ITOTpeO BAACHUKIB U1
3eMAEeKOPUCTYBAUiB CyCiHiX 3eMeAbHNIX AiAsHOK. Vloro peryaioBanHs 34aBHa 6yA0 YaCTUHOIO 3aKOHOAABCTBA
IITOAO perlaMeHTallii cyciAchkmx BigHocHH. I1010>KeHH 3 4aHOTO MMTaHHA MiCTUANCS B OaraTbox Imam’ siTkax
yKpaiHCBPKOTO MpaBa, BKAO4yaioun ,/lutoscbki cratytn”. Ha cpborogHi B Hammiii Aep>kaBi BUKOPUCTaHH:
BOAHIX PeCypcCiB peraaMeHTY€EThCS B MeXKaX IyOAiqHOro mnpasa. BHacAig0K 1IbOTO B YMHHOMY 3eMeAbHOMY
KoJdekci YkpaiHm BiamoBigHi moaoxkeHHs BigcyTHi. OgHaK BUBYEHHS 3apyOi’KHOTO 3aKOHOAABCTBa Ta
MPaKTVKIU IIPaBOBOTO PeryAIOBaHHS BKa3ye€ Ha HeOOXiAHICTh peraamMeHTarlil IIpUBaTHMUX acIeKTiB BiAHOCKH
IJ0J40 CyCiACHKOrO BOAOKOPUCTYBaHH:A. 3a pe3yAbTaTaMl A0CAiAKeHH:A cpOpMyAbOBaHO IIPOIO3UII 1040
BAOCKOHAA€HHs YMHHOTO 3aKOHOAABCTBA 3 AAHOTO IV TAHH:L.

Karo4doBi caosa: cyciacwki BigHOCMHHU, A400POCYCiACTBO, IIpaBO CYCiACTBa, CyCigcbKke BOAOKOPUCTY-
BaHH:I, BOAHI BiAHOCHHIA.
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CARBON TAX PERSPECTIVES IN UKRAINE: LEGAL REGULATION
AND COMPARISON OF THE NATIONAL AND EUROPEAN
EXPERIENCE OF IMPLEMENTATION

SVITLANA ROMANKO

Abstract. Environmental tax in general is one of the state's instruments in environmental
protection and financing of the environmental protection measures. The purpose of the tax is to
encourage business entities to reduce emissions / discharges of pollutants into the air / water
bodies, to establish direct dependence of the amount of tax deductions on the degree of negative
impact on the environment, mobilization of funds to budgets of different levels in order to finance
the costs of protection and rational use of natural resources. This article examines and compares
with Ukraine and EU countries the experience, rates and background policies of the carbon
taxation. The carbon tax as an environmental tax with a significant effect on economic and legal
incentives for business entities and state authorities to fulfill the policy of energy efficiency, energy
saving and energy transition to renewable energy sources what is coincided with the mitigation of
greenhouse gas emissions and achievement of National Determined Contributions according to the
Paris Agreement and Kyoto Protocol. The main issue is that rate of carbon tax, used nowadays in
Ukraine is not being sufficient to provide the energy transition of country economy to the less
consuming model according the examples from Germany, Netherlands, Finland and other
countries of Europe. Interconnected linkage between carbon tax, energy and climate policy is
proven in the article along with mechanisms of economic, political and environmental peculiarities
and benefits of the carbon taxation regulation improvement in national legislation.

Keywords: carbon tax, energy saving, renewable energy sources, Nationally Determined
Contributions (NDC), Emissions Trading System (ETS).

1. INTRODUCTION

Carbon tax and environmental taxation system in general used to be considered as a part of the
mechanism of the economic and legal incentives to increase by sufficient funding of the energy
efficiency measures and renewable energy use in industry and industrial production. Therefore carbon
is directly interconnected with the mitigation of the emissions of the greenhouse gases and is an
effective tool to measure the negative impact from CO2, creating the positive impact on decreasing the
CO2 emissions in the country and increasing the energy efficiency in economic industries and
individual energy supply.

At the same time, the research, made in 1990-s [1; p. 279] proves, that energy-saving or inter-fuel
substitution processes, that result from the introduction of environmental taxation, stabilize emissions
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at the 1988 level only in the electricity generation sector, and only if high tax rates are assumed
($100/ton.C). By contrast, total emissions (all sectors and all fuels) keep growing, and the
implementation of a tax of $100/ton. According to a new study published by Yale scientists in
Environmental Research Letters [2], for example, Americans are willing to pay a carbon tax that would
increase their household energy bills by $15 per month, or about 15%, on average. But the USA is only
about to develop the concept and legislation on carbon taxation, as it’s been politicized.

Given that in 18 countries of the world carbon tax strengthens the economic motivation of the
companies to energy efficiency and renewable energy use transition. In Denmark what worth
mentioning is the existing mechanism of agreements between companies and Danish Energy Agency
[3; p. 3]. The Danish Energy Model has shown that through persistent and active energy policy with
ambitious renewable energy goals, enhance energy efficiency and support for technical innovation and
industrial development, it is possible to sustain significant economic growth and a high standard of
living, while reducing fossil fuel dependency and mitigating climate change.

In order to secure 100% renewable energy in 2050 the Danish government has developed several
energy policy milestones in the years 2020, 2030 and 2035. Half of the traditional consumptions of
electricity is covered by wind power till 2020. Coal is phased out from Danish power plants. Oil
burners phased out till 2030 [3; p. 5]. Carbon tax will fill the financial funds and creates the range of
economic incentives.

2. ANALYSIS AND DISCUSSION

Scientific discussion about environmental taxation was a focus point for a lot of distinguished
national researchers Kostytsky V.V., Malysheva N.R.,, Hetman A.P., Kobetska N.R., Erofeev M.,
Synyutka N.G., Yastrubsky M.Y. Matchievych T.O. [4-9].

Environmental tax in general is one of the state's instruments in environmental protection. The
purpose of the tax is to encourage business entities to reduce emissions / discharges of pollutants into
the air / water objects, to establish direct dependence of the amount of tax deductions on the degree of
negative impact on the environment, mobilization of funds to budgets of different levels in order to
finance the costs of protection and rational use of natural resources.

According to clause 14.1.57 of 14.1 of Article 14 of the Tax Code of Ukraine [10], environmental tax
is a national mandatory payment, which is charged, in particular, from actual volumes of emissions
into the air, pollutants, discharged into water objects. In Ukraine some steps towards the carbon taxing
were made in a year, and existing rates of the tax for the atmospheric air contamination were specified
in new amounts since 01.01.2018 and increased by 11.2% compared with the same rates in force in 2017.
Thus, the rates of the tax on emissions into the air of certain pollutants by stationary sources of
pollution from 01.01.2018 saved the same magnitude (paragraph 243.1 of Article 243 of the Tax Code of
Ukraine) [11]. In 2011, the Tax Code introduced a section on environmental tax [5; p.4]. Thus, it was
planned to stimulate manufacturers to introduce energy-saving technologies, and to raise funds for
environmental protection measures. But the rates of this tax, which are insignificantly increasing every
year, in fact on the level of inflation, are not responding the expectations in comparison with other
countries. So, the environmental, especially carbon tax, tax does not fulfill its basic functions.

During the period of 2015-2017 the rates of environmental tax on atmospheric emissions and
pollution discharges into water bodies increased in 2016 (by 26.7 percent) and in 2017 (by 12.0 percent).
However, with an increase in the amount of pollutant emissions into the air by 8.4 percent in 2016
compared with 2015, the tax revenues increased 2.5 times; in 2017, revenues decreased by 17.3 percent
[12; p. 5]. The lack of a proper accounting system for business entities that have received permits for the
emission of pollutants into the air, proper interaction and the exchange of information between public
authorities connected to the proper control over the environmental tax, effective measures of state
control over the issues of air protection and water use allowed taxpayers to avoid paying
environmental tax to the budget over reported years. Ukraine now has a tax for carbon dioxide
emissions, and the tax rate has been increased since 1.01.2018 from 0.37 UAH / t to 0.41 UAH (item
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2434 of Article 243 of the Tax Code). This amount is obviously economically insufficient and
comparison made with the EU countries underlines the fact, that this price is not targeted to make a
significant impact on energy efficiency and reduction of greenhouse gas emissions.

Hence, carbon tax regulation has a twenty eight years long history in European countries as Finland
(1990), Sweden (1990), Norway (1991) and Denmark (1992) have been frontrunners in launching specifc
CO2- taxes to curb CO2 emissions (Andersen, 2004). Netherlands (1996) and Slovenia (1997) established
the policy trend a few years later, and towards the close of the 1990s two of the largest EU economies,
Germany (1998) and UK (2000) introduced carbon-energy taxation policies too, adding more weight to
the approach. While UK introduced a specific climate change levy on fossil fuels, Germany increased
more broadly its energy taxes as part of a so-called ‘ecological tax reform’.

Worth mentioning, that carbon taxes are in place in 14 countries in Europe, complementing
emissions trading schemes for power plants and large industrial installations. Nordic countries
pioneered carbon taxes 25 years ago, while France and Portugal most recently did so. Carbon taxes
have been leveraged by linking their introduction to other issues and often through a 'roundtable’
method of policy-making enabling agreement on exemptions and compensations. Distributional
questions are a key to the introduction of carbon taxes, although they are less regressive than many
other taxes [13]. The ultimate goal of the carbon taxes is creating the economically grounded pathway
for transforming energy and transport systems. In the world carbon tax is used to avoid damaging
economic growth and at the same time, creating new financial supportive mechanisms for the
mitigation of the emissions, new energy saving technologies, transition of workers towards the
renewable energy industry instead of coal mines development and investing. Concerns over climate
change coincided with policies in these countries aiming at reducing income taxes and by addressing
these two issues in combination a series of tax shifting packages were created, which have been in the
main revenue-neutral [13].

The Ukrainian economy remains one of the worst energy efficient in the world because of
depreciation of funds, old equipment and inefficient housing and communal services. Over the past 20
years, the world's major economies have dramatically reduced their energy consumption but in
Ukraine, as of 2017, the energy intensity of the Ukrainian economy remains on the same level. Thus,
according to the annual report Global Energy Statistical Yearbook 2017, the Ukrainian economy
remains the second most energy-consuming in the world with an index of 0.318 kg NES/$ 2005 [14].
The carbon intensity of the country’s GDP (Gross Domestic Product) in 2014 was almost 2.8 times
higher than in OECD - countries and 2,4 higher than in Visegrad Group-countries. And it was 3,8 times
higher compared with the EU-28 countries [15].

At the same time, Ukraine is Annex I Party to United Nation Framework Convention on Climate
Change (1996), Annex B Party to the Kyoto Protocol (2004) (Second Commitment Period of the Kyoto
Protocol is under ratification process), Party to Paris Agreement (19, 2016) and is responsible for a
Nationally Determined Contribution (NDC) that presents national policy targets on climate mitigation,
reduction of GHG emissions and adaptation to impacts of climate change. Ukraine defines NDC in 2030
will not exceed 60% of 1990 greenhouse gas emissions level. According to the numerous researches of
the National Academy of Science of Ukraine, in 2016 68% of emissions were caused by the energy
sector, therefore the energy saving, energy efficiency, wide use of the renewable energy is an effective
tool to decrease the CO2 emissions and achieve NDC till 2030. Ukraine has been expensively
developing the new energy legislation, started from 2015. The main Laws in this area are:

— The Law of Ukraine “On Electricity Market”;

— The Law of Ukraine “On Electricity”;

— The Law of Ukraine “On Alternative Energy Sources”;

— The Law of Ukraine “On alternative fuels”;

— The Law of Ukraine “On principles of functioning electricity market of Ukraine”;
— The Law of Ukraine “On energy saving”;

— The Law of Ukraine “On Architectural Activity”;
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— The Law of Ukraine “On regulation of urban development”;

— The Law of Ukraine “On the energy efficiency of buildings”.

Ukraine also establishes the range of national strategies, specifically regulating the basis of the
energy policy, use and management for a next decades. After the adoption of the Energy Strategy of
Ukraine till 2035 in 2017, was declared to develop the interconnected regulatory documents. Part of
secondary legislation of the National Commission Carrying Out State Regulation in the Fields of
Energy and Utilities is been provided in accordance to the following range:

— Code of Transmission System;

— Code of Distribution Systems;

— Code of Commercial Recording of Electricity;

— Rules for the Retail Electricity Market;

— Market Rules;

— Market Rules for “Day-Ahead” and Diurnal Market.

Also, amendments to the model Power Purchase Agreement (so-called “PPA”) were adopted,
which was a necessary document for attracting potential investments into the industry. At the same
time, there is a general revival of the energy sector and its development taking place.

New Energy Strategy of Ukraine till 2035, adopted by the Order of the Cabinet of Ministers “On
approval of the Energy Strategy of Ukraine till 2035 “Safety, efficiency, competitiveness” on August 18,
2017, No.605-p [16], highlights the significant reformation of the energy companies in accordance to
Ukrainian commitments in Energy Community Treaty (EnCT): increasing of the gas production,
reducing the energy consumption and gross domestic product (GDP), further development of
renewable energy sources. The process of energy system reformation is divided into three time bound
periods — energy sector reforms on the basis of EU legislation implementation; optimization and
innovative development of the energy infrastructure EU-Ukraine energy markets integration; ensuring
sustainable energy development adjusting the energy policy in line with the European and global
tendencies.

Step 1. Energy sector reforms on the basis of EU legislation implementation (2020):

— Completion of the implementation of the 3rd EU Energy Package; modern energy markets
formation;

— Institutional reforming of the state energy companies and integration to ENTSO-G!;

— Increasing the domestic natural gas production;

— Progressive decreasing of GDP energy intensity;

— Increasing of the RES share and investments in regard to Emissions Reduction National Action
Plan.

Step 2. Optimization and innovative development of the energy infrastructure EU-Ukraine energy
markets integration (2025):

— Integration to ENTSO-E%;

— Modernisation of the energy grids infrastructure, smart-grids implementation;

— Development of heating infrastructure depending on local resources and regional specifics;

— Country’s achievement to self-provision with natural gas from domestic production;

— Follow-up increasing of the RES share and investments in regard to Emissions Reduction
National Action Plan.

Step 3. Ensuring sustainable energy development adjusting the energy policy in line with the
European and global tendencies:

1 The role of ENTSOG (the European Network of Transmission System Operators for Gas) is to facilitate and enhance cooperation

between national gas transmission system operators (TSOs) across Europe in order to ensure the development of a pan-European

transmission system in line with European Union energy goals. Available at: https://www.entsog.eu

2 The European Network of Transmission System Operators for Electricity, which united in July 2009 the electrical networks of the
ATSOI, BALTSO, ETSO, NORDEL, UCTE and UKTSOA networks. Available at: https://www.entsoe.eu
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— Innovative development and CHP plants and NPP construction instead of disposal or obsolete
units;

— Extensive implementation of smart-grids and client-oriented networks;

— Adaptation of the gas transportation system to the actual demands of the all-European gas
market;

— Increasing domestic natural gas production;

— Follow-up increasing of the RES share up to 25% of GES and investments to further emissions
reduction.

Energy taxes and carbon prices on every step of the Strategy implementation could raise significant
additional revenue as a fraction of GDP, about ~1%, impose economic costs which are no higher than
and may be lower than other forms of taxation (such as income and value added tax) and offer
additional environmental benefits, create adverse effects on poor households and energy-intensive
trade-exposed firms which are politically acutely difficult but can be largely mitigated as been proven
in the appropriate research [17]. This research illustrated that:

— highest rate in Portugal (87 €/tCO2 at PPP exchange rates®);
— lowest rate in Poland and France (both 58 €/tCO2 at PPP exchange rates);

— at market exchange rates, Italy highest (78 €/tCO2), Poland lowest (35 €/tCO2), and France in
midfield (66 €/tCO2);

— within France, some energy use is not taxed at all (e.g. residential use of natural gas), while some
other use is taxed at 30 €/tCO2 (residential use of electricity), €37/tCO2 (LPG used for transport) or 258
€/tCO2 (petrol);

— this variation is shown in energy tax curves.

The Law of Ukraine On the Energy Saving [18] in clause L of the article 3 defines the stimulating
the implementation of energy efficiency and energy saving measures, including the programs of the
Energy Efficiency Fund as one of the key priorities of the state energy efficiency policy. The funds of
Energy Efficiency Fund are used for the financial support of the measures for rational use and economy
of fuel and energy resources, including research and development of the project and constructor work
in the energy saving field, shared participation in the implementation of programs of structural
adjustment of the economy, targeted at energy saving, development and implementation of energy
saving technologies and equipment, provision of credit privileges and subsidies for the development
and implementation of energy saving activities and programs. The costs of Energy Efficiency Fund are
also used for the development of unconventional energy sources, alternative types of fuel production,
holding of the state energy expertise and audit, organization of training and retraining of personnel,
development of energy standards, norms and technical regulation, participation in providing the
enterprises with supportive tools for accounting, controlling and management energy use.

The National Energy Efficiency Action Plan of Ukraine until 2020 [19] is mostly focused on the
process of of implementation of the Directive 2006/32/EC on energy end-use efficiency and energy
services; Directive 2010/31/EC on the energy performance of buildings; Directive 2010/30/EC on
labeling of energy products. cently, the State Agency on Energy Efficiency and Energy Saving of
Ukraine came out with the initiative to develop a special legislation for a carbon tax to charge and fill
the special state fund that should support energy efficiency in national industries. On the 6 of June,
2018, on the Cabinet of Ministers meeting The Action Plan on Energy Strategy 2035 was adopted. It
foresees ambitious energy transition goals and success indicators in energy efficiency, energy saving
and renewable energy transition.

Strategy of Low Carbon development is a key element for transformation of the energy
consumption, energy saving and renewable energy development which generalize and empowers the

3 Purchasing power parity (PPP) is an economic theory that compares different countries' currencies through a “basket of goods”
approach. According to this concept, two currencies are in equilibrium or at par when a basket of goods (taking into account the

exchange rate) is priced the same in both countries Available at: https://www.investopedia.com/updates/purchasing-power-parity-ppp/
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provisions of the energy legislation and CO2 regulation legislation. Low-carbon Development - is a
long-term socio - economic development of the country, resulting in enhanced welfare while reducing
long-term greenhouse gas emissions (GHG emissions are balanced by their absorption and/or capture)
[15; p. 1]. Ukrainian Low Carbon Strategy on the national level is an instrument of legal regulation,
public administration and climatically responsible behavior of business and citizens and maintains the
global goal of stabilizing greenhouse gases concentrations in accordance with the scenario of
maintaining the global average temperature below 2°C on preindustrial level.

As a result of the analysis of these legislative acts we can remind that new energy policy of Ukraine
establishes quite ambitious goals: reducing the energy intensity of the economy twice by 2030,
increasing the Ukrainian production of both traditional and alternative sources of energy.

3. CONCLUSIONS

I. Proved, that current ecological tax does not stimulate emission reductions for two main reasons:
low tax rate and lack of accrual methodology. The reform of the taxation of emissions should eliminate
both causes. Quality reporting and monitoring of emissions are a prerequisite for the reform of the
carbon tax. The transparency and efficiency of the use of the tax for the direct reduction of emissions is
determined by monitoring methods and emission calculations. The Ministry of Environment and
Natural Resources of Ukraine currently develops a system for reporting and verification of monitoring.
The introduction of high-risk to the completion of the IPM implementation is associated with the risks
of manipulations when calculating emission volumes for tax purposes.

II. The issue of emission reductions must be solved in a sustainable systematic way. In the EU, the
Emissions Trading System (ETS for large pollutants) and carbon tax (CT for other categories of
pollutants) are separate and independent environmental policy measures. If the tax does not agree with
the ETS, it will complicate the introduction of the latter. Both instruments must be implemented in
parallel and, necessarily, coordinated among themselves. Clear outline is to be provided by each
executive authority regarding the implementation of these instruments, and the final price of emission
allowances per tonne should commensurate with the size of the carbon tax.

III. The implementation of a carbon tax and Emissions Trading System should be the result of
economic analysis, and not exclusively based on the political decisions. Solid research and simulation of
the joint effect of STS and carbon tax on the economy is to be an environmental policy concern and,
most importantly, has to impact on the reduction of greenhouse gas emissions, as this is the main
objective of the introduction of both instruments. The carbon tax rate should effectively encourage
industrial enterprises to reduce emissions. The carbon tax is an effective emission reduction tool, but
only in the case of an appropriate tax rate. The rate depends on many factors, but it must necessarily be
economically based and rationally justified. The carbon tax rate in EU countries ranges from 6 to 130
euros per tonne, and an average of 15-20 euros. According to the experience of European countries in
which the carbon tax was introduced in the early 1990s, the carbon tax is an effective tool for reducing
emissions at a rate of 50-100 dollars [1; p.279].

IV. The important step for the improvement of the carbon taxation is the divesting from the budget
subsidies as a tools of constant fossil fuel industry support. Currently the subsidies, envisioned for
national coal industry for financial year 2018 from the state budget of Ukraine are 2 billion hryvnas
(UAH). This is a about a half of the planned income from the carbon tax (4,7 billion hryvnas) which is
expected by The State Agency of the Energy Efficiency to be charged in 2018 as a carbon tax.

V. The emergence of another State Fund for carbon tax is associated with corruption risks. In
Ukraine, there are currently State Fund for the Protection of the Environment (within the State Budget)
and special environmental funds at the local level and an Energy Efficiency Fund, described on above.

The distribution of funds collected from an additional tax through a separate fund requires
transparency and effective procedures, but at the meantime Ukraine has a predominantly negative
experience of public funds. Thus, the results of the research of International Charity NGO
Environment.People. Law demonstrates that the system of distribution of funds is opaque and contains
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corruption risks, measures financed from environmental funds are not always targeted to
environmental problems solving, and sometimes even environmentally harmful. Hence, the idea of
creation of a separate fund to use revenues from the new carbon tax is inappropriate [21]. Instead, it is
necessary to ensure and deliver the reform of the modern system of environmental funds in order to
ensure the efficient use of revenues from all environmental taxes. The introduction of a high,
economically grounded carbon tax level, capable of performing both fiscal and security functions, will

stimulate the development of biofuels, alternative energy and other climate solutions further

implementation.
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Pomanko Csitaana. IlepcriektuBu ByraeneBoro 1oAarky B YKpaiHi: IIpaBoBe peryAiOBaHH: Ta IIOPiBHA/AbHA
XapaKTepUCTMKa HalliOHaABHOTO Ta EBPOIIENICBKOIO AOCBidy BIIpoBaA>KeHHs. JKyphaa [Ipuxapnamcviozo
ynisepcumemy imeti Bacuas Cmedanuxa, 5 (2) (2018), 137-144.

Exooriunmii 1mogaTtok B IIiAOMy € OJHUM i3 Jep>KaBHUX iHCTPYMEHTIB 3aXMCTy HaBKOAMIIHBOIO
cepejoBuina Ta (piHAHCYBaHHS IPUPOAOOXOPOHHMX 3aXo4iB. MeTOI0 IOJaTKy € 3aOXO4eHH: CyO'eKTiB
roCIioJapIOBaHHS 3MEHIIyBaT! BUKUAM |/ CKMAM 3aDpyAHIOIOUMX PedOBUH Y IIOBiTps / BOAHI 00'ekTH,
BCTAaHOBUTM IIPSIMY 3aAeXKHICTb CyMM IIOJaTKOBMX BidpaxyBaHb BiJ CTyIeHs HeraTMBHOIO BIIAMBY Ha
HaBKOAMIIHE CepejOBUIIE, 3aAy4eHHs KOIITiB A0 OIOAXKeTiB pisHMX piBHIB 445 iHaHCYyBaHHA BUTpAT Ha
OXOpOHY Ta pallioHaAbHe BMKOPMCTaHHA HPUPOJHUX pecypciB. Y will cTaTTi po3rasjaioThcs Ta
HOPIiBHIOIOTBCA 3 YKpaiHOIO Ta KpaiHamm €C gocBig, HOpMmaTmBM Ta (POHOBI CTparterii OITOAATKyBaHHS
ByTAeIi0. Byraenesnii moaaTok po3rasaac€Tsbcs y CTaTTi K €KOAOTTYHUI I104ATOK, IO CYTTEBO BILAVMBAE Ha
€KOHOMIYHi Ta I0PUANYHI CTUMYAU AAsl CyD'€KTIiB rocriojapIoBaHHs Ta Aep>KaBHUX OpPraHiB A4s 3AiiCHeHHs
HOAITUKM eHeproeeKTUBHOCTI, eHeprozdepeskeHHsl Ta IIepexoy eHeprii Ha BigHOBAIOBaABHI JXKepeaa
eHepTil A5 IIOM'AKIIIeHHAM BMKUAIB IapHMKOBUX Ia3iB Ta AOCATHEHH:S HalliOHaAbHO BM3HAYeHMX BHECKiB
BianoBiaHo 40 Ilapmapkoi yroan ta KioTcbkoro mporokoay. I'010BHe NUTaHHS II0ASATa€ B TOMY, 10O PiBeHb
BYTA€LIeBOTO I10AATKy, sKUIl ChOTOAHI BMKOPMCTOBYETLCA B YKpaiHi, HeaocTaTHil A4 3abe3IledeHHs
€HepIreTNYHOTIO IIepexody €KOHOMIiKM KpalHM A0 MOAeAl MEHI eKCTeHCHMBHOIO CIIOKMBaHH: €Heprii Ta
BMUKOITHOTO IHaamuBa 3a Ipukaadammu Himewunnn, Higepaanais, ®@inasuail Ta iHmmx kpain €pponm.
BcTaHoOBAE€HO B3a€MO3B'SI30K MiXK BYIAelleBUM ITOJAaTKOM, €HepIeTMKOI0 Ta KAIMaTMYHOIO HOAITHKOIO, a
TaKO>X MeXaHi3MaMJM eKOHOMIUHMX, TIOAITUYHMX Ta eKOAOTiYHIUX 0COOAMBOCTEll Ta IlepeBar y40CKOHaAeHH:
peryAroBaHH: 3rajaHoro I04aTKOBOTO PeXXMMY B HalliOHaAbHOMY 3aKOHOJABCTBi.

KarouoBi caoBa: Byraenesuii II04aTOK, eHeprozOepeskeHHs, BiAHOBAIOBaHI J’KepeJa eHeprii,
HalTiOHaABHO BM3HaueHi BHecKy, TopriBas sukugamu (ETS).
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CLIMATE CHANGE AS A THREAT TO ENVIRONMENTAL SAFETY:
INTERNATIONAL LEGAL REGULATION

TETIANA SHARAIEVSKA

Abstract. The article is devoted to the study of international legal regulation of environmental
safety with regard to climate change. It is established that indicated problem is common to the
entire mankind and requires effective and advancing response and determines the need to
replenish national legislation with international and European ecologico-legal models for
regulation of environmental relations. It is analysed that modern development of legislation of
Ukraine in the field of environmental safety should be carried out considering the processes of
globalization. The conclusion is drawn that deepening of cooperation between the countries
worldwide for overcoming the negative impact of climate change on mankind and environment as
a whole assumes important significance.

Keywords: climate, environmental safety, international legal regulation, legal protection of
atmospheric air, legal protection of ozone layer, international environmental law, environmental
legislation of the European Union.

1. INTRODUCTION

The Law of Ukraine "On Main Principles (Strategy) of National Ecological Policy of Ukraine until
2020" dated December 21, 2010 [9] contains the main tasks for improving environmental situation and
increasing the level of environmental safety. In particular, attention has been focused on fundamentals
of the state policy to adapt to climate change, development and phased implementation of the national
plan of actions on climate change mitigation and prevention of anthropogenic effect on climate change
for the period up to year 2030 (Objective 2). For the purpose of implementation of international
cooperation for environmental protection and ensuring environmental safety on appropriate level, the
need to prevent global climate change and expand cooperation for avoidance of transboundary
pollution of natural environment is determined (Cl. 4.12).

The above-mentioned provides for broad cooperation between different countries worldwide with
respect to these problems to ensure proper level of environmental safety, prevention of threats and
search for ways to overcome them, mitigation of risks due to climate change. To date, international
community recognizes that climate change is a common concern for mankind, which determines the
need for effective and advancing response based on the best available scientific knowledge.

According to Paris climate Agreement dated December 12, 2015 (city of Paris, France; ratified by the
Law of Ukraine dated July 14, 2016) [10], adaptation to climate change is the global challenge that
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appears before all at local, sub-national, national, regional and international levels, and is a key
component and makes contribution to the long-term global response to climate change in order to
protect people, means of subsistence and ecosystems (CL. 2 Art. 7). In this regard, importance of
international cooperation and support for efforts to adapt to climate change assumes importance (Cl. 6
Art. 7), and the need to prevent, minimize and resolve issues of losses and damages associated with
adverse effects of climate change, including extreme weather events and phenomena, which slowly
occur, as well as the role of sustainable development in reducing the risk of losses and damages, is
determined (Cl. 1 Art. 8).

The aforementioned results in the necessity of scientific inquiries for solving the mentioned
problems, for analysis and research of international legal documents in order to improve national
legislation and improve cooperation between countries worldwide for prevention of the negative
effects of climate change.

The legal problems concerning settlement of issues related to environmental safety in connection
with climate change have become the subject of scientific inquiries by many scientists, including:
V.I. Andreitseva, H.I. Baliuk, Iu.L. Vlasenko, T.H. Kovalchuk, M.V. Krasnova, Iu.A. Krasnova,
N.R. Malysheva, E.V. Pozniak, K.A. Prokhorenko, R.V. Rybachek, O.V. Ilina, Iu.S. Shemshuchenko,
O.A. Shompol, et al. However, despite significant number of publications herein and given the modern
process of adaptation of national legislation to the laws of European Union, international legal
approaches to formation of modern holistic legal models to ensure the environmental safety in
connection with climate change requires for more in-depth study.

The purpose of this article is to study ecologico-legal relations with respect to peculiarities of
ensuring environmental safety in connection with climate change and development of international
legal cooperation in the field specified.

2. ANALYSIS AND DISCUSSION

To date, relations in the field of ensuring environmental safety in connection with climate change
assume the more relevance prompting further development of their proper regulation. In particular,
scientists unanimously call permanent and global climate changes to be one of the reasons of
emergency environmental situations occurring both in Ukraine and in other countries worldwide.
People must exert maximum efforts to halt and prevent the negative impact of their activities on
environment. In this respect, legal regulation of relations concerning protection of climate as one of the
main natural resources cannot be limited only to the national level, and should be ensured by
international legal community.

It is established in Constitution of Ukraine [11] that applicable international treaties, consent to
obligation of which is provided by the Supreme Council of Ukraine, constitutes a part of national
legislation (Art. 9), that is prerequisite for broader involvement in national legislation of international
regulations, including for settlement of ecologico-legal relations.

For example, most countries agreed that the Earth's climate change and its adverse effects are a
common concern for mankind. The sense of worry about the fact that human activity resulted in a
substantial increase of concentration of greenhouse gases in atmosphere, and that it may adversely
affect natural ecosystems and mankind, was a prerequisite for signing of the United Nations
Framework Convention on Climate Change dated May 09, 1992, (city of New York, USA; ratified by the
Law of Ukraine dated October 29, 1996) [12]. It testifies decisiveness of international community to
protect climate system for the benefit of present and future generations.

For this purpose, all parties agreed to promote and cooperate in carrying out scientific,
technological, technical, socio-economic and other researches, systematic observations and creation of
data banks related to climate system and intended for deepening of knowledge, as well as reducing or
eliminating the uncertainties that remained about the causes, effects, extent, and timing of climate
change and concerning economic and social consequences of various response strategies. The parties
also undertake to promote and cooperate in full, open and prompt exchange of relevant scientific,
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technological, technical, socio-economic and legal information related to climate system and climate
change as well as to the economic and social consequences of various response strategies (Art. 4).

The necessity and importance of prevention of climate change is also confirmed by Kyoto Protocol
to the above Convention dated December 11, 1997 (city of Kyoto, Japan; ratified by the Law of Ukraine
dated February 4, 2004) [13]. While contributing to performance of the commitments to achieve
sustainable development, the parties have signed up to cooperate in scientific and technological
researches and promote maintenance and development of systematic observation complexes and
accumulation of archival data for reduction of the uncertainties associated with climate system, adverse
effects of climate change, as well as the economic and social consequences of various response
strategies (Art. 10).

At the same time, provisions of the above mentioned Paris climate Agreement dated December 12,
2015 [10], which was adopted at XXI Conference of Parties of the United Nations Framework
Convention on Climate Change, are especially relevant for us today. This Agreement, which
strengthens implementation of the United Nations Framework Convention on Climate Change,
including its purpose, is aimed at strengthening of global response to threat of climate change in the
context of sustainable development and efforts to eradicate poverty, including by: containment of the
growth of global average temperatures less than 2 C above pre-industrial levels and exerting efforts to
limit temperature increase up to 1.5 C above pre-industrial levels recognizing that it will significantly
reduce the risks and impacts of climate change; enhancing the ability to adapt to adverse effects of
climate change, as well as promotion of resistance to climate change and low-carbonic development in
a way that does not compromise food production; ensuring consistency in financial flows with low-
carbonic and climate change-resistant development directions (Art. 2).

However, it is feared that indicated Agreement as the previous ones on climate protection will not
have the expected result and performance. That is why it is important that all parties to this Agreement,
as well as countries that have not yet joined it, realize the need and importance of implementation of
and compliance with its provisions.

Climate protection is closely linked with the problem of ozone layer protection, which became the
most important within environmental safety system. In particular, the state of ozone layer is affected by
combination of factors, where results of anthropogenic activity occupy independent place. Scientists
deem harmful emissions into atmosphere of contaminated air resulted from industrial and economic
activities that have a big anthropogenic-destroying significance and natural disasters to be the main
causes of negative changes in ozone layer. Deterioration of the state of ozone layer is associated with
that millions of tons of various chemical compounds, polluting substances of organic origin, dust, salts
of heavy metals are discharged in atmosphere [1, p. 4-5].

In this regard, the question of ozone layer protection is thrown into sharper relief before
international community. For example, our state has acceded to Vienna Convention for the Protection
of the Ozone Layer dated March 22, 1985 (city of Vienna, Austria; came into effect for Ukraine on
September 22, 1988) [8]. As the potentially damaging impact of changes of ozone layer's status on
human health and environment, as well as the need to conduct further researches and systematic
observations to obtain additional scientific information on ozone layer and about the possible negative
consequences of change in its status are realized, the need occurred for agreements on cooperation
between the states so to understand and assess more deeply the impact of human activities on ozone
layer and the effects of changing its condition to human health and environment.

In accordance with this Convention, parties undertake to promote implementation of and
implement common or mutually complementary programs, systematic observations of ozone layer's
status and other relevant parameters (Art. 3), including the need to take into account works and studies
carried out both in international and national organizations, and, in particular, the World Plan of
Actions Concerning Ozone Layer of the United Nations Environment Programme.

In Montreal Protocol on Substances That Deplete the Ozone Layer dated September 16, 1987, (city
of Montreal, Canada; entered into force for Ukraine on January 01, 1989) [7] signed before Vienna
Convention for the Protection of the Ozone Layer, the parties of this Convention decided to take into
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account importance of promoting international cooperation, including researches, developments
concerning regulation and reduction of emissions of substances that deplete ozone layer. In particular,
the parties cooperate in accordance with their national laws, rules and practices taking into account the
needs of developing countries, in order to promote, directly or through competent international
authorities, advancement of researches, development and information exchange (Art. 9).

As noted above, the problem of climate protection is comprehensive, which determines the need to
also consider questions concerning protection of atmospheric air, since climate is influenced by various
factors leading to its changes. So, atmospheric air — a vital component of natural environment featuring
a natural mixture of gases evolved during evolution of the Earth — is identified as one of natural
resources, which is subject to special protection. Oxygen, which is necessary for existence of humans
and other living organisms, is an important element of atmospheric air. Air envelope protects the Earth
from harmful cosmic influences and conducts solar energy. "Resource ability" of atmospheric air is
identified, inter alia, with possibility of its use in economy (for example, in energy sector), as well as air
space for aviation and other needs [5, p. 42].

In this regard, according to environmental lawyers, such protection of atmospheric air to which the
problem of global climate change is linked is one of the main tasks of international ecological safety [3,
p. 181]. Other scientists point out that problem of fluctuations and climate change, which results from
the natural processes caused by interaction between atmosphere, ocean, land surface and biota, as well
as by influence of people's economic activity on climate, first of all emissions of greenhouse gases, such
as carbon dioxide and methane, assumed a global significance [2, p. 229].

To date, relations in the field of atmospheric air protection from various types of pollution assume
the more relevance prompting further development of their proper regulation. When solving modern
complex environmental problems caused by increasing degradation of environment and irrational use
of natural resources, the role of environmental policy and laws in the field of ensuring effective
protection of atmospheric air [16, p. 3], which has a direct impact on regulation of climate protection.

It is stipulated in Law of Ukraine "On the Protection Atmospheric Air" as amended by the Law of
Ukraine dated June 21, 2001 [14] that Ukraine takes part in international cooperation for atmospheric
air protection in accordance with the laws of Ukraine. If international treaty of Ukraine, consent to
obligation of which is provided by the Supreme Council of Ukraine, stipulates another provisions than
those provided by this Act, provisions of international treaty shall apply. In this regard, international
legal cooperation between Ukraine and countries worldwide, European Union countries concerning
protection of atmospheric air against transboundary pollution, which differs significantly from other
natural resources, because it is constantly in motion and is considered as international universal natural
resource, becomes critical [17, p. 392].

For example, international relations for protection of atmospheric air against emissions of
pollutants has been regulated by the Convention on Long-range Transboundary Air Pollution dated
November 13, 1979 (city of Geneva, Switzerland; came into force for Ukraine on March 16, 1983) [7],
which determines the general principles of cooperation between member states on combating air
pollution, in particular in the field of exchange of information, advice, research work and monitoring
by means of which the parties implement the strategy as a means to combat pollutants emissions. In
this regard, according to the provisions of Art. 6 of this Convention, each party agrees to develop the
best policy to combat air pollution.

At the same time, international legal regulation of relations in the field of atmospheric air protection
is regulated not only by the said Convention, but also a number of Protocols hereto which significantly
complement its content. First of all, it is Protocol on Long-term Financing of the Cooperative
Programme for Monitoring and Evaluation of the Long-range Transmission of Air Pollutants in Europe
(EMEP) dated September 28, 1984 (city of Geneva, Switzerland; came into force for Ukraine on January
28, 1988) [7], which approved the system of financing of this program given the positive results of its
implementation and for its development. The said Protocol is aimed at limitation of emissions of heavy
metals caused by anthropogenic activities subject to transboundary atmospheric transfer over long
distances, and which, in all probability, can make a significant negative impact on human health or



Climate Change as a Threat to Environmental Safety: International Legal Regulation 149

environment. According to Art. 6 of the Protocol, this objective is achieved by encouraging parties to
carry out researches, developments and cooperation in areas relating to the subject matter of the parties'
agreement.

However, it should be noted that most Protocols to this Convention are not ratified or signed by
Ukraine, so to date they are some types of models of legal regulation of atmosphere protection relations
for our state. Current situation in national legislation requires for attention, since the issues that
assumed further settlement in these protocols take place in Convention provisions. In particular, it is
Protocol concerning the Control of Emissions of Volatile Organic Compounds or their Transboundary
Fluxes adopted on November 18, 1991 (city of Geneva, Switzerland), Protocol on Further Reduction of
Sulphur Emissions dated June 14, 1994 (city of Oslo, Norway), Protocol on Heavy Metals dated June 24,
1998 (city of Aarhus, Denmark), Protocol on Persistent Organic Pollutants dated June 24, 1998 (city of
Aarhus, Denmark) and Protocol to Abate Acidification, Eutrophication and Ground-Level Ozone dated
November 30, 1999 (city of Gothenburg, Sweden).

Thus, having ratified the Convention on Long-range Transboundary Air Pollution, Ukraine
recognized the need to resolve issues stipulated in it. Our state undertakes to fully comply with the
provisions of this international document, implement its norms that confirm feasibility of acceding to
the above Protocols.

The provisions of sources of environmental laws of European Community in the study area are also
relevant for our country to date resulting in the expedience of their consideration. In particular, it is
stipulated in Association Agreement between the European Union and the European Atomic Energy
Community and their member states, of the one part, and Ukraine, of the other part (ratified by the
Law of Ukraine dated September 16, 2014) [15] that its signatory parties shall develop and strengthen
cooperation on environmental protection and, thus, contribute to achievement of the long-term goals of
sustainable development and green economy. Such cooperation is aimed at conservation, protection,
improvement and restoration of environmental quality in various areas, including on atmospheric air
quality and climate protection (Articles 360-361).

For example, Regulation (EC) No 1005/2009 of the European Parliament and of the Council of 16
September 2009 on substances that deplete ozone layer [6], in Article 16, stipulates the licensing system
regarding controlled substances, which includes the permit to export controlled substances in order to
improve monitoring and control of trade and creation of conditions for exchange of information
between the Parties.

The detailed measurements of the smallest solid particles for better understanding of impact of
these particles and development of appropriate strategies in rural areas are noted in Directive No
2008/50/EC of the European Parliament and of the Council of 21 May, 2008 on ambient air quality and
cleaner air for Europe [6]. Such measures should comply with the means envisaged by the Cooperation
Programme for Monitoring and Evaluation of Long-Range Transfer of Pollutants in Europe founded by
the Convention on Transboundary Air Pollution.

Therefore, by signing Ukraine-European Union Association Agreement, our state must take into
account EU laws, including those concerning regulation of environmental relations. Particularly,
pursuant to Annex XXX of Chapter 6 "Natural Environment" of the said Agreement, Ukraine
undertakes to gradually bring its legislation, including on the quality of air, to legislation of the
European Union in the prescribed time. The normative legal documents stipulated by this Agreement
shall regulate relations for protection of atmospheric air, ozone layer and shall not allow worsening of
their properties that contributes to protection of climate in general.

3. CONCLUSIONS

So, it is obvious today that modern European integration processes taking place in Ukraine require
for implementation and recognition of international laws for regulation of relations in various spheres
of public life, including environmental ones with respect to ensuring environmental safety, in
particular, due to the threat of climate change. The modern development of ecologico-legal relations is
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carried out in consideration of globalization. Therefore, epicenter of regulation of these relations

increasingly transfers from local and regional to the global level and influence of international

environmental laws on the national legal systems increases [4, p. 58].

Thus, improvement of national legislation must be carried out taking into account the European

and international legal approaches that meet statutory environmental policy of Ukraine and stipulates

the need for approximation of legislation of our country to legislation of the European Union. It will

also enhance the abilities of our state to cope with and prevent natural disasters caused by climate

change owing to the establishment of effective cooperation with European Community countries and

the other member states within international cooperation.

[17]
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[Tapaescrka TeTstHa. 3MiHa KaiMarTy SIK 3arpo3a eKOAOTiuHiii Oe3Ileri: Mi>KHapOAHO-IIpaBoBe PeryAl0BaHH:.
Kypnar Ipuxapnamcvrozo yisepcumemy imeni Bacurs Cmegaruxa, 5 (2) (2018), 145-151.

Crarrsi mpucBsyeHa AOCAIAKEHHIO MiKHApOAHO-IIPABOBOTO PeryAloBaHHsA BigHocuH y cdepi
3a0esIeueHHs €KOAOTIYHOI Oe3Ilekn y 35's13Ky 3i 3MiHOIO Kaimary. BusnaueHo, 1o 3asHayeHa mmpoGaemMa €
CIILABHOIO 4451 YCHOTO AIOACTBA, fAKa HOTpedye epeKTMBHOTO 1 IOCTYyIaAbHOIO pearyBaHHs Ta 0OyMOBAIOE
HeOOXigHIiCTh IIOIIOBHIOBaTM HalliOHaAbHe 3aKOHOJABCTBO MIXKHApOAHMMM i €BpPOIIEICBKMMM €KOA0IO-
IIpaBOBMMM MOAEASIMU II[OAO PeryAIOBaHH: eKOAOTiuHUX ITpaBosigHocuH. IlpoanaaizoBaHo, 110 cydacHui
PO3BUTOK 3aKOHOAABCTBa YKpaiHu B cepi 3abe3rieueHHs] €KOAOTiYHOI Oe3Iekyt IOBMHEH 3AINMCHIOBATICA Y
HaIPsAMKYy BpaxXyBaHHs I100a4i3alfiifHux mporecis. 3po0.4eHo BICHOBOK IIPO Te, IIJO BaXKAMBOTO 3HaueHHs
HaOyBae 1orandAeHHs CIiBpOOITHUIITBA KpaiH CBiTy 111040 MOAO0AaHHA HETaTMBHOTO BILAMBY 3MiHM KAiMaTy
Ha AI0ACTBO i 4OBKiAAs B LIiA0MY.

KarodoBi caoBa: kaimat, exoaoriyHa Oeslleka, MiKHapOAHO-IIpaBOBE peryAIOBaHH:, IIpaBOBa
OXOpOHa aTMOCQEpHOrO IOBIiTpsA, MpaBoBa OXOPOHa O30HOBOTO INapy, MiXKHapOoJHe eKOJAOTidHe IIpaso,
€KOA0TiyHe 3aKOHOAaBCcTBO EBporeiicbkoro Coioay.
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LEGAL REGULATION OF ENVIRONMENTAL IMPACT
ASSESSMENT IN UKRAINE: CURRENT STATE

NAZAR SHPARYK

Abstract. The article analyzes the main provisions of the new Law of Ukraine “On Environmental
Impact Assessment”. The terminology, procedure and mechanisms for environmental impact
assessment are described. The possible problems that the parties will face in practice undergoing
an environmental impact assessment procedure are reflected. The advantages and disadvantages
of the new Law are highlighted and possible problems in the implementation of the norms of the
Law are analyzed.

Keywords: Environmental Impact Assessment, European Union Directive, the Ukraine-European
Union Association Agreement, proposed activities, environmental review, public consultations.

1. INTRODUCTION

On December 18, 2017 the Law of Ukraine “On Environmental Impact Assessment”, which
introduced a European model of environmental assessment in Ukraine, came into force. It replaced the
outdated post-Soviet institution of state environmental review, which was regulated by legislation,
adopted back in 1995.

If the state environmental review could be carried out at the stage of implementation of decisions
that have the potential to affect the environment negatively, then the environmental impact assessment
is conducted at the planning stage of activities with the purpose of prevention of damage to the
environment and before making a decision on carrying on economic activities. This is the essential and
main difference between these two procedures.

The new law is aimed at establishing the legal and organizational framework for conducting
Environmental Impact Assessment (hereinafter referred to as EIA) in accordance with the provisions of
Directive 2011/92/EU of the European Parliament and of the Council of December 13, 2011 on the
assessment of the effects of certain public and private projects on the environment, which establishes
the rules for conducting an environmental impact assessment procedure, and concerns the assessment
of the environmental impacts of public and private projects that are likely to have significant effects on
the environment.

Also, the adoption of legislation on Strategic Environmental Assessment is an important aspect of
the introduction of basic approaches to the legal regulation of environmental requirements in the
sphere of state planning and economic activities in Ukraine and the fulfillment of the obligations
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stipulated in the Ukraine-European Union Association Agreement. As of March 20, 2018, the
corresponding bill No. 6106 of February 21, 2017 was adopted, but at the time of publication of the
article it was not signed by the President of Ukraine. The document is based on Directive 2001/42/EU of
the European Parliament and of the Council of June 27, 2001 on the assessment of the effects of certain
plans and programmes on the environment. The SEA procedure is applied to a wide range of state
plans and programmes, for example, in the field of land use, transport, energy, waste, agriculture, etc.
Its implementation will create more opportunities for comprehensive monitoring, determining possible
significant environmental impact and reasonable alternatives to the proposed plan or programme.

Analysis of the latest scientific research and materials shows that the scientific and practical
discussions on the introduction of an environmental impact assessment following the model of the EU
Directive have become particularly relevant after the adoption of the Law of Ukraine “On the
Regulation of Urban Development Activities” of February 17, 2011 No. 3038-VI, according to which it
was simplified the procedure for obtaining permits for construction and excluded construction projects
for objects that pose an increased environmental hazard from the list of objects of state environmental
review, and, as a result, project impact assessment system on the environment changed significantly.

In fact, as a result of these changes, the institution of environmental review was practically
abolished (leveled) in Ukraine, but the environmental assessment procedure, which remained in the
State Building Standards, differs significantly from the European standard of EIA.

Some comparison aspects of the environmental review in Ukraine and the environmental impact
assessment following the model of the European Union have been the subject of scientific and
analytical research and are covered, in particular, in the works of such scientists and analysts as
A. O. Andrusevych [1], Ye. Yendroshka, D. Skrylnikov, Ye. Alekseeva [3], T.O. Tretiak [4] and others.

2. ANALYSIS AND DISCUSSION

For a more detailed clarification of the quality and effectiveness of the introduced law, it is
necessary to analyze its main approaches, terminology, procedure and mechanisms for conducting EIA.
The legislator has kept the right track and took Directive 2011/92/EU of the European Parliament and of
the Council of December 13, 2011 only as a basis, and adapted the remaining procedures to his vision
and realities. For example, Directive [2] defines the following basic concepts: “projects and
programmes”, “Environmental Impact Assessment”, “environmental status report”, “the community”.
On the other hand, in the Law of Ukraine on Environmental Impact Assessment, the following

"o

definitions of concepts are presented at the legislative level: “impact on the environment”, “public”,
“proposed activity”, “competent local authority” and “competent central authority”.

The community and the public in these two documents are clarified in almost identical style as one
or more natural or legal persons and their associations, organisations or groups. It is important that in
the definition there is no link to the locality, therefore a citizen or a public organization, irrespective of
the place of residence or place of its main activity, has the right to submit any comments or suggestions
it considers relevant to the proposed activity without the need to substantiate them. Also, a person does
not need to be a legal entity to make comments, citizens can self-organize into groups and do not
undergo additional legal registration for taking part in solving ecologically significant issues related to
the discussion of EIA.

This definition meets the requirements of the Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention)
and provides additional mechanisms and guarantees for public participation in decision-making,
which is one of the most important innovations of the adopted law.

The proposed economic activity is the basis for the implementation of EIA, if the relevant type of
this activity and objects that may have a significant impact on the environment are specified in the list
in Art. 3 of the Law of Ukraine “On Environmental Impact Assessment”.

The proposed activity is understood as a proposed economic activity, which includes construction,
reconstruction, technical upgrading, expansion, conversion, elimination (dismantling) of objects, other
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intervention into the environment. Proposed activity shall not include reconstruction, technical
upgrading, capital repairs, expansion, conversion of objects, other intervention into the environment
which are not likely to cause a significant impact on the environment pursuant to the criteria approved
by the Cabinet of Ministers of Ukraine in the Resolution No. 1010 of December 13, 2017 “On Approval
of Criteria for determining proposed activity that is not subject to environmental impact assessment
and criteria for determining extensions and changes in activities and objects that are not subject to
environmental impact assessment”.

Such a proposed activity shall be made subject to the environmental impact assessment before the
decision on carrying out the proposed activity is made. This significant innovation is coherent and
appropriate from the point of view of taking into account the interests of the public and the
environment, but it can create for the developer many additional risks and expenses that need to be
taken into consideration, since without a positive conclusion on the EIA, it is forbidden to start the
proposed activity, and authorized bodies can refuse issuing permits for these grounds.

For example, if a construction company plans to build a residential area (a complex of blocks of
flats) within a settlement (where the connection to centralised water supply and/or sanitation systems is
not envisioned), then such proposed activity is subject to the EIA procedure in accordance with Para.
10, Part 3, Art. 3 of the Law of Ukraine “On Environmental Impact Assessment”.

Let us assume that the developer wins the right to purchase or rent a land plot of communal
property on a competitive basis in the form of an auction in accordance with the rules of the Land Code
of Ukraine. He/She calculates his/her own profit, construction costs, studies the infrastructure, the
needs of investors, the object attractiveness, concludes contracts for the development of the
construction project, seeks partners, contractors and so on. But before making a decision to conduct this
proposed activity, the developer must obtain a positive conclusion on the results of the EIA. In other
words, he/she has already spent a certain part of the funds and time for the implementation of the
business project, but until the positive conclusion is obtained from experts, state authorities and the
public, the construction of a multi-apartment residential building remains questionable, because there
is no guarantee that the entrepreneur will receive a positive opinion on the EIA.

On the other side, this process is difficult for entrepreneurs who build something new. Other
enterprises can plan their business development in advance. For instance, the operating pig farming
enterprise plans to increase its production capacity next year, so it wants to build additional premises
to keep more pigs. In this case, consideration of the impact on the environment before the construction
starts seems quite rational and necessary. Moreover, such ambitions of the pig farming enterprise can
seriously affect the living conditions in a particular locality of people living nearby. Therefore, the
human right to respect for his/her personal and family life, his/her home, as provided in Art. 8 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, and the consideration of
environmental impact clearly prevail over the interests of business in the above situation.

The developer should independently determine when for its proposed activity the period “before
decision-making whether to execute such activity” begins with the purpose to incur the least expenses
and consider all alternative construction options, production technologies, etc. or get preliminary
positive conclusions about the impact on the environment.

The essential point to remember is that the commencement of the proposed activity referred to in
the list of the Law of Ukraine “On Environmental Impact Assessment” prior to the environmental
impact assessment thereof and prior to granting the decision on carrying out the proposed activity
thereto is prohibited. Moreover, conducting proposed activity that is subject to the EIA without such an
assessment may become a reason for termination of the enterprise or its individual production facilities
(sections) and equipment.

It can be stated that prior to the adoption of the Law of Ukraine “On Environmental Impact
Assessment”, it was much easier for business entities in Ukraine to start proposed activity first, and
only then to bring it into line with the requirements of the state, the interests of public and the
environment in accordance with European standards. However, activity related to environmental
impacts should take into account any effects on safety of livelihoods of people and their health, flora,
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fauna, biodiversity, soil, air, water, climate, landscape, natural areas and objects, historical monuments
and other material assets or for the totality of these factors, as well as the effects on cultural heritage or
socio-economic conditions resulting from alterations to those factors.

The scope of application of the EIA covers the explicit list of the types of the proposed activity and
objects likely to cause a significant impact on the environment and subject to the environmental impact
assessment, which are provided directly in the law. This list is divided into two categories.

The first category of the types of the proposed activity and objects likely to cause a significant
impact on the environment and subject to the environmental impact assessment shall include the
following (in the scientific article the list is given in a generalized form):

— crude-oil refineries and natural gas processing plants, installations for the gasification and
liquefaction of coal or bituminous shale;

— thermal power stations (TPP, CHP) and other installations for production of electricity, nuclear
power stations and other nuclear reactors;

— installations designed for the production or enrichment of nuclear fuel, installations designed for
the processing of irradiated nuclear fuel and high-level radioactive waste, installations designed for the
final disposal of radioactive waste, storage or processing of irradiated nuclear fuel or radioactive waste
in a different site than the production site;

— chemical production including production of basic chemical substances, biochemical,
biotechnical, pharmaceutical production using chemical or biological processes, production of plant
health products, regulators of plants growth, mineral fertilizers, paint, varnishes and other chemicals;

— construction of airports and airfields with a basic runway length of 2 100 m or more; highways;
national and local motorways for common use of four or more lanes, or realignment and/or widening
of an existing road of two lanes or less so as to provide four or more lanes, where such new road or
realigned and/or widened section of road would be 10 km or more in a continuous length;

— operations in the sphere of hazardous, non-hazardous and other waste management;

— operations related to groundwater, dams, water reservoirs and other objects designed for the
maintenance and permanent storage of water;

— extraction of petroleum and natural gas on the continental shelf, pipelines for the transport of
gas, oil or chemicals;

— quarries and open-cast mining, the processing or enrichment thereof onsite where the surface of
the site exceeds 25 hectares, or peat extraction, where the surface of the site exceeds 150 hectares;

— waste-water treatment plants with a capacity exceeding 150 000 population equivalent;

— installations for the intensive rearing of poultry (with more than 60 000 places), including broilers
(with more than 85 000 places), pigs (3 000 places for pigs over 30 kg or 900 places for sows);

— all non-selective or gradual logging of main use and non-selective sanitary logging on the
territory exceeding 1 hectare; all non-selective sanitary logging in the territory and objects of the nature-
reserve fund.

The list of the first category determines the complexity of activities and large dimensions of the
impact on the environment, natural resources or on human life and health. For these objects, the
conclusions are issued by the central executive authority that ensures the formation and
implementation of the state policy in the sphere of environmental protection, i.e. the Ministry of
Ecology and Natural Resources of Ukraine (hereinafter - the Ministry of Environment).

In addition to the list of the first category of activity, a notification on the proposed activity should
be sent to the Ministry of Environment, if the proposed activity:

1) is likely to cause a significant transboundary impact;

2) is likely to cause impact on the environment of two and more regions (the Autonomous Republic
of the Crimea) or the customer of which is the regional, Kyiv or Sevastopol city state administrations;

3) concerns the exclusion zone or the absolute (obligatory) resettlement zone of the territory
affected by radionuclide contamination as a result of Chornobyl catastrophe, and/or the decision on
adopting (approving) of which is taken by the Cabinet of Ministers of Ukraine;

4) will be financed with foreign loans under state guarantees.
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The developer shall possess the right to independently submit the notification on the proposed
activity subject to the environmental impact assessment directly to the Ministry of Environment with a
view to obtain its environmental impact assessment conclusion, which gives the enterprise additional
guarantees and a reputation for the conduction of the proposed activity.

In all other cases, the enterprise informs about the proposed activity the competent local authority
at the place of carrying out of such activity, i.e. regional, Kyiv and Sevastopol city state administrations
(relevant unit on ecology and natural resources), state executive authority of the Autonomous Republic
of the Crimea on ecology and natural resources.

In particular, the competent local authority is responsible for the EIA procedure for the second
category of proposed activity and objects, which include, inter alia:

— deep drilling;

— activity related to agriculture, forestry and water management, for instance: re-cultivation and
melioration of lands; afforestation (except for the reforestation); conversion of farming lands into
another type of land use and conversion of particularly valuable lands into another type of land use;
installations for the rearing of: poultry (40 000 places and more); pigs (1 000 places and more, for sows —
500 places and more); cattle and livestock (1 000 places and more); rabbits and other fur animals (2 000
heads and more); installations for the industrial recovery, disposal of animal carcasses and/or
stockbreeding waste;

— activity related to extractive industry;

— activity related to energy industry: storage and processing of hydrocarbon raw materials; hydro
power plants on rivers regardless of their capacity; hydro accumulating power plants (HAPP); wind
farms, wind power plants with two or more turbines or constructions higher than 50 meters;

— production and processing of metals;

— activity related to chemical or food industry;

— infrastructure projects: development of industrial parks; construction of residential areas
(complexes of blocks of flats) and shopping or amusement centres outside of settlements covering the
area of more than 1,5 hectares, or within settlements where the connection to centralised water supply
and/or sanitation systems is not envisioned; construction of cinema complexes with more than 6
screens; construction (equipment) of car parks covering the area of no less than 1 ha and with the
capacity of more than 100 vehicles; construction of airports and airfields with a basic runway length of
up to 2 100 metres; construction of railway stations, railways and facilities; construction of tramways,
suspended lines and funiculars or similar lines of a particular type, used for passenger transport;
construction of underground and ground metro lines as unified complexes, including depot
maintenance complexes of buildings;

— tourism and leisure: ski runs, ski lifts, cable cars and associated facility complexes covering the
area of 5 hectares and more; yacht clubs, yacht and boat parking; holiday villages and hotel complexes
outside of settlements depending on the number of rooms, area and location; holiday villages and hotel
complexes in the territory and objects of the nature-reserve fund or in the protection zones thereof;
declaring natural territories to be resorts; permanent campsites and caravan sites; golf clubs; thematic
entertainment parks.

The list of types of proposed activity and objects, which may have a significant impact on the
environment and are subject to environmental impact assessment, is explicit and defined in Part 2 and 3
of the Article 3 of the Law of Ukraine “On Environmental Impact Assessment”. It is also a great
advantage that this list is approved in the law, but not in any other normative legal act, considering that
this corresponds to the principle of legal certainty and the possibility to foresee legal consequences for
the subjects on which this law applies.

However, a proposed activity (defined in the Art. 3 of the Law of Ukraine “On Environmental
Impact Assessment”), having as its sole purpose the national defence, the response to civil emergencies,
the response to the consequences of the anti-terrorist operation on the anti-terrorist operation territory
during the anti-terrorist operation period shall not be made subject to the EIC procedure, namely
activity related to:
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1) the construction of military and defense objects, which will be used exclusively to ensure the
defense of the state and to which the legislation on state secrets applies;

2) restoration of some building parts with the aim of eliminating the consequences of emergency
situations and restoring the functioning of objects designed to provide life-sustaining activity of the
population without changing their geometric dimensions;

3) restoration of some building parts with the aim of eliminating the consequences of antiterrorist
operation and restoring the functioning of objects designed to provide life-sustaining activity of the
population without changing their geometric dimensions on the anti-terrorist operation territory
during the anti-terrorist operation period in accordance with the list approved by the Decree of the
Cabinet of Ministers of Ukraine of December 2, 2015 No. 1275.

In general, the EIA procedure involves undergoing of several stages, i.e.:

1) planning of economic activity subject to environmental impact assessment;

2) taking a decision by a developer to commence the EIA procedure in accordance with the law;

3) the preparation and submission to the competent authorities of a notification on the proposed
activity subject to EIA;

4) the preparation by a developer of an environmental impact assessment report;

5) the carrying out of public consultations;

6) the examination by the competent authority of the information presented in the environmental impact
assessment report, any supplementary information provided by the developer, as well as information
received from the members of the public through the public consultations, through the transboundary
impact assessment, other information;

7) providing the reasoned environmental impact assessment conclusion by the competent
authority, which takes into account the results of the examination;

8) the taking into account of the environmental impact assessment conclusion in the decision on carrying
out the proposed activity;

9) actual carrying out of the proposed activity (for example, commencement of construction,
reconstruction, dismantling of objects, etc.).

The environmental impact assessment shall be carried out in compliance with the requirements of
the environmental legislation, taking into account the environmental situation in the location of the
proposed activity, environmental risks and forecasts, prospects for the socio-economic development of
the region, capacity and types of cumulative impact (direct and indirect) on the environment, including
taking into account the impact of existing objects, proposed activity and objects for which the decision
on carrying out the proposed activity has been obtained or for which such a decision is under
consideration.

Unquestionably, one of the key stages of the new EIA procedure is the consideration of public
opinion and position.

Transparency of EIA is ensured via the timely, adequate and effective informing of the public. All
EIA documents (notifications, notices, reports etc.) are made public by posting thereof on the official
Internet website of the competent authority. In addition, a Single Environmental Impact Assessment
Registry has been launched for the proper implementation of the Law of Ukraine “On Environmental
Impact Assessment”. This Registry is an automated information system for the collection, processing,
review, accumulation, systematization, storage and provision of access to information and documents
of the EIA. In this Register, virtually all documents related to the undergoing of the EIA procedure are
retained. One of the biggest advantages of this platform is that the Register will limit the contact of the
official with the business entity, that is especially important in the context of combating corruption
manifestations and improving the investment climate in Ukraine. Decree of the Cabinet of Ministers of
Ukraine of December 13, 2017 Ne 1026 approved the procedure for maintaining a Single Environmental
Impact Assessment Registry.

The notification on the proposed activity subject to the EIA, the notice on the commencement of
public consultations on the environmental impact assessment report shall be made public by the
developer no later than 3 working days of the submission thereof to the competent authority by



158 Nazar Shparyk

publishing in the printed mass media (at least two) identified by the developer, the territory of
dissemination of which covers the administrative-territorial units likely to be affected by the proposed
activity, as well as placed on the notice boards of the local self-governance authorities or in other public
places in the location of the proposed activity or shall be made public by any other means that guarantees
the informing of the inhabitants of the relevant administrative-territorial unit in the location of the
planned object or the relevant community likely to be affected by the proposed activity and other
stakeholders.

In order to notify the residents of the respective territory about the proposed activity, the developer
independently chooses a public place in the local area. This can be, for example, public transport stops,
cultural centres, even supermarkets or other places of public gathering (especially if the locality is
small). The main goal is to ensure maximum awareness of the public for successful public consultations
on the proposed activity, which will guarantee a reduction of the risks of further appeal against EIA
conclusions.

Also, there may be practical problems with the choice of local printed mass media, because if a
proposed activity is going to be carried out in a small village, it is not always possible to find two
publications that have the resources to publish all the information. However, the developer
independently chooses the media. In addition, since the law provides for the publication a large
amount of information on the proposed activity, this can be expensive, and sometimes the mass media
need to issue a special edition with information about the proposed activity of the enterprise.
Nowadays the proposals not to detail all aspects of the proposed activity in the media, but only to
inform about the place of familiarization with the EIA report and the timing of the consultations, are
discussed.

A detailed mechanism for carrying out public hearings is regulated by the Decree of the Cabinet of
Ministers of December 13, 2017 No. 989 “On Approval of the Procedure for Carrying out Public
Hearings in EIA Process”. In particular, the authorized body is responsible for carrying out public
hearings in the process of public consultations on the proposed activity by:

— disclosure of the notice on the commencement of public consultations on the EIA report, and, if
necessary, notice of carrying out public rehearing;

— carrying out of public consultations;

— consideration, full accept, partial accept or reasonable rejection of comments and suggestions
from the public received during the public hearings;

— preparation and disclosure of the report on public consultations, which should be added to the
Single Environmental Impact Assessment Registry.

To simplify the work, the authorized body is given the right to involve public hearings organizer into
carrying out public consultations. This person is determined once a year on a competitive basis and
works under the contract, taking into account the requirements of the Law of Ukraine “On Public
Procurement” (official public portal Prozorro). Public hearings organizer may be a legal entity or an
individual entrepreneur with at least two years-experience in the field of environmental protection and
the human and technical resources necessary to ensure the conduct of public hearings in the relevant
region or regions. Their functions are mainly focused on material, technical, organizational and
administrative carrying out of public hearings (location, audio or video recording, registration of
participants, etc.).

The presence of both public hearings organizer and developer is obligatory at public hearings.
Otherwise, hearings are considered to have failed. Meanwhile, in the event that representatives of the
public fail to attend public hearings, a relevant act is drawn up, and the hearings are deemed to be held.

In general, public consultations in the process of the EIA is carried out with a view to identify,
collect and take into account comments and suggestions from the public to the proposed activity.
Public consultations on the proposed activity shall commence on the date of the official disclosure of
the notice on the commencement of such consultations and shall not be shorter than 25 working days and
longer than 35 working days. The developer shall bear the costs related to the public consultations.
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After the completion of public consultations, when reviewing EIA report and preparing EIA
conclusion, the authorized body shall consider, accept or reasonably reject all comments and
suggestions received during public hearings and during the entire public consultations period. That is,
the authorities take responsibility for the acceptance or rejection of all ideas, without exception, that
were expressed at public hearings, regardless of their reasonability or proficiency. For example, if an
individual person expresses an unwillingness of certain enterprise’s construction or development near
his/her village, as far as he/she considers it inappropriate for any reason, then the authorized bodies
have to give substantiated response to the individual person’s remark.

The competent authority shall grant the EIA conclusion by which, on the basis of the environmental
impact assessment of the proposed activity, in particular the size and scale of the effects thereof (area
and population likely to be affected), type (where present — transboundary), intensity and complexity,
probability, expected start, duration, frequency and irreversibility of effects (including the direct effects
and any indirect, secondary, cumulative, transboundary, short-term, medium-term and long-term,
permanent and temporary, positive and negative effects), the measures envisaged to preclude, prevent,
avoid, reduce, offset effects on the environment, it shall ascertain the admissibility or justify the
inadmissibility of the proposed activity and determine the environmental conditions for carrying out
thereof.

The EIA conclusion and the environmental conditions for carrying out of the proposed activity are
binding for implementation. This document is taken into account in taking the decision on carrying out
the proposed activity and may form the grounds for refusal of the decision on carrying out the
proposed activity.

In the EIA conclusion the competent authority shall:

1) determine the type, main features and location of the proposed activity;

2) ascertain the admissibility or justify the inadmissibility of the proposed activity;

3) establish conditions for the use of the territory and natural resources during the preparatory and
construction works and in carrying out the proposed activity;

4) establish conditions for environmental protection and ensuring environmental safety during the
preparatory and construction works and in carrying out the proposed activity;

5) establish conditions for the prevention of emergencies and mitigation of consequences thereof;

6) establish conditions for the reduction of the transboundary impact of the proposed activity,
which underwent the transboundary environmental impact assessment;

7) where the environmental impact assessment shows the need for:

compensatory measures — shall impose an obligation to implement those measures;

prevention, avoiding, reduction (mitigation), offset, control, as well as monitoring of the impact of
the proposed activity on the environment — shall impose an obligation to undertake relevant action;

carrying out of additional EIA at the other stage of the project — shall determine the time frames and
substantiate requirements for such an assessment;

carrying out of the post-project monitoring — shall determine the time frames and requirements
thereto.

Where from the considered viable alternatives the environmental impact assessment shows that the
environmentally justified alternative is different from the one proposed by the developer, with the
written consent of the developer the EIA conclusion shall indicate the agreed alternative of carrying out
the proposed activity. The EIA conclusion has to be granted to the developer within 25 working days of
the completion of the public consultations.

After receiving the EIA conclusion, the developer applies to a public authority or a local self-
governance authority seeking the decision on carrying out the proposed activity, which forms the basis for
the commencement thereof, establishes (approves) parameters and conditions for carrying out the
proposed activity and is taken in the form of a permit or other act of a public authority or a local self-
governance authority pursuant to the procedure established by the legislation for the relevant
decisions. For example, it is referred to a permit to perform construction works, to conduct operations
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in the field of waste management, to start carrying out hazardous work, to special water use, to use of
forest resources, to use of subsoil etc.

Where after granting the EIA conclusion the legislation does not require the taking of the decision
on carrying out the proposed activity for it to commence, the EIA conclusion ascertaining the
admissibility of the proposed activity shall be assumed to be the decision on carrying out the proposed
activity.

It should be emphasized that the infringement of the EIA procedure, groundless and unjustified
non-consideration or improper taking into account of the results of public participation, other
violations of the legislation in the sphere of EIA shall form the grounds for cancellation of the EIA
conclusion and the decision on carrying out the proposed activity through a judicial procedure.

The activity of business entities, regardless of ownership, in violation of the legislation on EIA may
be: temporarily banned (suspended) or completely terminated. Such decision can be made exclusively
by the court on the motion (claim) of the State Ecological Inspection of Ukraine, its territorial authorities
or on the motion (claim) of other persons whose rights and interests have been violated.

3. CONCLUSIONS

The Law of Ukraine “On Environmental Impact Assessment” is a procedural legal act defining the
EIA mechanism starting from the notification on the proposed activity and ending with the decision on
carrying out the proposed activity. The document was adopted in pursuance of the Ukraine—European
Union Association Agreement.

The peculiarity of the EU Directives, introduction of which became mandatory for Ukraine in a
framework of Association Agreement implementation, is that States must adapt their legislation to
achieve the goals defined by the Directives, but they determine themselves the methods for achieving
such goals.

Thus, the Directive 2011/92/EU of the European Parliament and of the Council of December 13, 2011
on the assessment of the effects of certain public and private projects on the environment was taken as a
basis in Ukraine. EIA procedure was regulated, taking into account the Ukrainian realities, needs,
experiences and problems manifested earlier in the course of massive and long-term environmental
review, which over time discredited itself, in particular, because of the need to introduce systematic
changes in the environmental legislation of Ukraine.

Important aspects and advantages of the new Law are:

1) confirmation of compliance with Ukraine's obligations under the Association Agreement with
the European Union;

2) approval at the legislative level of the list of types of proposed activity and objects likely to cause
a significant impact on the environment and subject to the EIA,

3) division of such types of proposed activity into two categories, which are defined depending on
the complexity of the activity and the scale of the impact on the environment, natural resources or on
human life and health;

4) introduction of obligatory public consultations in the EIA procedure;

5) creation of the Single Environmental Impact Assessment Registry;

6) carrying out the EIA procedure before the decision on carrying out the proposed activity is made;

7) preliminary indication of the methods of preventing possible negative consequences for the
developer (business entity), as well as searching for alternatives of carrying out the proposed activity;

8) providing an in-depth framework for making well-considered decision by the authorized body
thanks to the EIA report and information received during the consultations;

9) the responsibility of the authorized body for the issuance and reasonability of the EIA
conclusion;

10) effective liability of the developer (business entity) for non-compliance with the EIA procedure
or carrying out activity without the EIA.
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At the same time, the new law is not devoid of certain shortcomings faced by the subjects of the
relevant legal relations. First of all, business representatives did not fully understand the
imperativeness of the norms of the Law and do not realize the importance of the EIA procedure for
carrying out economic activities, therefore the procedure itself is delayed in time, and competent
authorities, especially the Ministry of Environment, are currently overloaded. Subsequently, this
situation will improve and the EIA will become a common thing for all parties.

The public is not familiar with the requirements of the law, therefore it does not actively use its
ability to participate in public consultations in the EIA procedure. For example, if the local community
missed the stage of public consultation through its passivity, the EIA conclusion was positive and the
developer (business entity) began its proposed activity in compliance with environmental conditions,
then the community actually loses the opportunity to adjust its activity or it will be much more
difficult. However, it is also an additional guarantee for the developer (business entity) in the fight
against unfair competition or unreasonable objections to the proposed activity.

Certain stages of the EIA procedure in practice may seem ineffective or too massive (for example,
the need for a detailed description of the proposed activity in the printed mass media). Particularly,
there may be problems in practice with the rule that “the proposed activity is subject to EIA before
making a decision to carry out the proposed activity”. Not always the construction project or other proposed
activity can cover everything that will affect the environment. If the developer (business entity) in its
activity started the EIA procedure too quickly, then the EIA conclusion may determine that it is
necessary to carry out the additional EIA at another project stage, and as a result the competent
authorities can make such a request to the enterprise. This perspective is expensive and inconvenient
for all parties, therefore it is worthwhile to analyze how often such problems arise and to consider the
possibility of amending the legislation and liberalizing the procedure when, for example, the
construction project and the EIA are being developed in parallel.
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MInmapux Haszap. [IpaBoBe peryaioBaHHs OLIIHKI BILAMBY Ha 4OBKiAAs B YKpaiHi: cygacHmii Bumip. 2KypHaa
Ipuxapnamcokozo ynisepcumemy imeni Bacurs Cmedanuxa, 5 (2) (2018), 152-162.

Y crarTi npoaHai30BaHO OCHOBHI ITOAOXKEHHs HOBOTO 3akoHy Ykpainu “IIpo owiHKy BILAMBY Ha
AoBkiaas”. OmmcaHo TepMiHOAOTIIO, IIPOLleAypy Ta MeXaHi3MM IpOBeAeHH:sI OLIiHKU BILAVBY Ha AOBKiAAA.
BigoOpaskeHo MOXAUBI Ipo0AeM, i3 AKMMM 3iTKHYTBCS CTOPOHM Ha IIPaKTHUL MPOXOJ KEHH: IponeAypu
OLIiHKI BIIAMBY Ha JOBKiaAs. BugiseHo nepesarn Ta He40AiKM HOBOTO 3aKOHY Ta IMpOaHaAi30BaHO MOXKAMBI
npoO.aeMM IIig 9ac peadizariii HOpM 3aKOHY.

KarodoBi caoBa: orjinka BAMBY Ha AOBKiaAs, Jupexkrusa €ppormeiicekoro Corosdy, Yroga mpo
acomianiro Mixk YkpaiHoio Ta €ppomnericbkuM CoI030M, ITAaHOBaHa AisIAbHICTh, €KOAOTiYHA eKCIIepTH3a,
rpoMaacbKe OOTOBOpEHH:I.
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INTERNATIONAL LEGAL PRECONDITIONS FOR DEVELOPMENT
OF STUDENT FORESTRIES AS A FORM OF EDUCATION FOR
SUSTAINABLE DEVELOPMENT OF FOREST RESOURCES

ANZHELA SLEPCHENKO

Abstract. The conscious need for sustainable development of forest resources and the reflection of
this idea in international law give increased attention to forestry education and training. Student
forestry is one of the legal forms of extracurricular education in the environmental and naturalistic
direction in Ukraine. Its primary task is a provision of knowledge, skills and competences in the
field of forestry and enhancing environmental culture among children and young people. The
availability of sound international legal preconditions for strengthening all forms of forestry
education, analyzed by the author, should motivate legal scholars to focus their attention on the
legal problems of development of school forestry in Ukraine.

Keywords: student forestry, sustainable development of forest resources, international legal
preconditions, extracurricular environmental education.

1. INTRODUCTION

One of the most effective forms of education for children and youth in the field of forestry in
Ukraine is a student forestry, which arose in the 60s of the XX century on the basis of the Yunnat circles,
forestry groups (“links”), “green” and “blue” patrols. Such forestries received further broad
development as one of the mass forms of extracurricular environmental education. In 2016 there were
563 Ukrainian student forestries with 19 thousand children in it [17]. Student forestry as one of the
forms of environmental education and upbringing of children and young people, is called upon to play
an important role in ensuring sustainable forest development in Ukraine, which is a modern reference
point for international, regional and national forestry policies.

At the same time, the legal aspects of the activity of student forestries are not sufficiently
investigated by the Ukrainian scholars, including those ones who are specialized on doctrine of
environmental law. In general, legal regime of forest use was analysed by numerous such as
Andreytsev V. I, Balyuk G. I, Bevz O. V, Hetman A. P., Kovalchuk T. G., Kostytsky V. V.,
Krasnova M. V., Poznyak E. V., Shemshuchenko Yu. S. and other scholars. Though mostly the issues
regarding school forestries have remained beyond the attention of researchers.

Consequently, legal scholars shall address legal aspects of school forestries as well as other forms of
extracurricular education in the environmental and naturalistic direction more specifically. All the
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mentioned forms include a significant number of children in all regions of Ukraine and develop
appropriate skills among secondary and senior school students. Nevertheless, the Ukrainian national
legislation regulating student forestry activities is not perfect and is in a state of reform.

Considering all the aforementioned objective of this article is an analysis of international legal
preconditions for the development of student forestry in Ukraine in order to determine the vectors for
further development of legal regulation in this area of relations.

2. ANALYSIS AND DISCUSSION

Sustainable development of forest resources is one of the elements of sustainable development
recognized by the international community [7, p.12]. The United Nations General Assembly Resolution
“Transforming our world: the 2030 Agenda for Sustainable Development” adopted by the General
Assembly on 25 September 2015 [19] specifically elaborate on importance of forest protection. In
particular, the United Nations General Assembly reaffirms and recognizes that social and economic
development depends on the sustainable management of our planet’s natural resources. It is
determined to conserve and use forests and other natural resources rationally (para.33). Consequently,
protecting, restoring and promoting sustainable use of forests, its sustainable management is included
into the list of goals under the mentioned Resolution.

One of the means to achieve this goal should be education and providing information as noted in
most of the main international legal documents in the field of forest management and sustainable forest
development.

In Forest Principles adopted on the United Nations Conference on Environment and Development
in Rio de Janeiro on June, 3-14, 1992 [6] it is envisaged that forests are essential for the economic
development and maintenance of all forms of life. The States, must ensure the implementation of these
principles in accordance with constitutions and / or national legislation. One of these principles is the
provision of timely, reliable and accurate information on forests and forest ecosystems is essential for
public understanding and informed decision-making and should be ensured (para. 2(c)). In addition,
the importance and the need to strengthen international, regional and national capacities in the areas of
education, training and science (para. 12 (b)) are emphasized, and full functionality of the educational
institutions (para. 12, c).

It is stated in Non-legally binding instrument on all types of forests approved by the United
Nations General Assembly resolution dated December, 17, 2007 that to achieve the purpose of the
instrument, and taking into account national policies, priorities, conditions and available resources,
Member States should support education, training and extension programmes involving local and
indigenous communities, forest workers and forest owners, in order to develop resource management
approaches that will reduce the pressure on forests, particularly fragile ecosystems (para . 6 (v)) [10]. In
particular, Chapter 6 “Improving the Quality of Data and Knowledge” is devoted to the issues of
informing, raising the level of knowledge, including legal awareness of local communities, forest
workers and forest management.

The emphasis on the matter of education is also made in United Nations strategic plan for forests,
2017-2030 and four-year practice of the United Nations Forum of Forests approved by the ECOSOC
Resolution dated April 20, 2017 [22]. In particular, measures to implement the UN Global Objective on
Forests include forest-related education, training and education; a common understanding of the
concept of sustainable forest management; legal, political and institutional framework of this concept;
carrying out scientific research in this field.

The issues of broad awareness and education on sustainable forest development are also given
considerable attention at the level of regional cooperation. For example, member countries of the
Montreal Process have developed specific criteria and indicators for sustainable forest development
that contribute to the creation of a framework for forest policy at the national level and to ensure
international cooperation in the field of sustainable forest management [9]. In particular, such criteria
include “annual investments and expenditures on forest research and education” (6.2.b), “the
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importance of forests for people” (6.5.b), “ensuring the involvement of society in activities and
conducting educational programs to improve” (7.2.a), “the development and application of science and
technology for sustainable forest management” (7.4b), and others. A separate area of the Montreal
process is the annual training course for officials from developing countries on criteria and indicators
for sustainable forest management, which is organized annually in Japan [18]. Yanji Declaration that
was presented on the 12t session of the United Nations Forum of Forests (May 1-5, 2917) addressed
importance of cooperation in order in deepen understanding and compliance of policies and practices
in the field of sustainable forest use [23].

The issues of training and information in the field of sustainable forest management are relevant for
European countries and are an integral part of the European forest policy. New EU Forest Strategy
dated September 20, 2013 [1] underlines necessity to eliminate gaps in knowledge regarding forest
management (p. 2) and enrich knowledge about forests (para. 3.3.5).

Traditionally attention is paid to education and information issues at the Ministerial Conferences on
the Protection of Forest in Europe (“Forest Europe”), which have been regularly held since 1990.
“Forest Europe” is an European informal association working at the political level to formulate
strategic and political agreements as a result cooperation of ministries' efforts in the field of sustainable
forest management, conservation of biodiversity and sources of clean water, implementation of
sustainable forest management in Europe and the world as a whole. The political decisions and
resolutions made under Forest Europe are voluntary and by endorsing these commitments.

Oslo Ministerial Decision: European Forest 2020 adopted on the 6% Oslo Ministerial Conference
includes European 2020 Targets: contemporary issues to be adopted till 2020 in order to support
general concepts and objectives regarding forests [8]. In addressing emerging issues forest knowledge
is improved through research, education, innovation, information sharing and communication (II). For
fulfillment of their obligations participants of “Forest Europe” undertook to promote education,
research and the use of scientific knowledge and facilitate sharing of experiences across countries,
sectors and stakeholders on all aspects of sustainable forest management and other forest related issues
(para. 21 (c)), raise awareness and understanding of contributions by Forest Europe to sustainable
forest management in relevant fora including at international level and among the public, including
through implementation of the communications strategy (para. 21 (d)).

In our view, the process of developing a legally binding agreement on forests in Europe, launched
at the 6th Ministerial Conference in Oslo, where the “Mandate for Negotiating Legally” was of
particular importance for understanding the role of education and training in the field of sustainable
forest development.

Once again highlighting the value of appropriate and accessible information on forests and
scientific knowledge for decision-making at all levels (paragraph 10), the parties decided to develop a
comprehensive legally binding framework agreement on forests aimed at achieving specific objectives,
one of which is “knowledge on forests on the basis of research, education, information exchange and
communication activities” (j) [3]. The subsequently drafted legally binding agreement on forests in
Europe [5] contains provisions on the obligations of the parties to implement legislative and
administrative measures aimed at “... creating an enabling environment for education and training in
sustainable forest management” and “... raising awareness on sustainable forest management”
(Article 10).

In 2015, the 7t Ministerial Conference on the Protection of Forests of Europe (Madrid, January 20-
21, 2015) was held, at which a number of documents were adopted. One of them is Resolution I “The
Forest Sector in the Green Economy Sector” [4], which provides for the adaptation of the education and
training system to the new conditions, technologies and skills needed both in the forestry sector and
beyond (II, p.12).

Among scientists and specialists in the field of forestry in Ukraine there is a complete
understanding of the strategic role of forestry education for the sustainable and efficient development
of forests and the need to consider these issues when developing a forest policy of the state. In
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particular, it is noted that the national forest policy should take into account the need to accelerate the
development of science and education in the forest sector [20].

The analysis of the main legal acts of a programmatic nature, which establishes the foundations of
the state forest policy in Ukraine over the past two decades, testifies to the fact that the problems of
forestry education, science and education are given attention, and these issues are mostly included in
relevant plans.

Thus, in the Concept of Formation and Development of Forestry, approved by the resolution of
Cabinet of Ministers of Ukraine from April 18, 2006, No. 208-p [12] it is stated that the material base of
forest science and education in Ukraine does not correspond to the world level, which necessitates the
stimulation of ecological-educational activities. Accordingly, it is planned to provide for the
development of forest science and education, enlightenment and propaganda, ecological culture, and,
in particular, the development and support of school forestry (Y.) in the state budget.

In the State Target Program “Forests of Ukraine” for 2010-2015, approved by the decision of the
Cabinet of Ministers of Ukraine dated September 16, 2009 No. 977 [14], the list of main directions and
tasks for the balanced development of forestry includes improvement of scientific and personnel
support, development of forestry science and education, environmental education of the population,
environmental education activities, informing the public about the state of the forestry. It should be
noted separately that one of the measures planned to implement this program is the increase in the
number of school forestry in Ukraine to 602.

The next document, which should determine the priorities and content of the national forest policy
in Ukraine for the future, should be the “Forests of Ukraine — 2030” program. The duty to develop this
program is laid down by the Decree of the President of Ukraine “On Additional Measures for the
Development of Forestry, Rational Use of Nature and Preservation of the Objects of the Nature Reserve
Fund” dated November 21, 2017, to the Cabinet of Ministers of Ukraine [11]. The Cabinet of Ministers
should also develop and submit for consideration by the Verkhovna Rada of Ukraine a bill on
improving the system of financing and development of forestry by creating a state fund for forestry
development, as well as actualizing scientific and educational activities in the field of environmental
protection. We consider it expedient to include in the program “Forests of Ukraine —2030” measures in
the field of further development of forestry education and enlightenment, in particular, in students
forests, which should become an important means of ensuring the sustainable development of forestry.

The normative and legal basis for extracurricular education in Ukraine is gradually developing.
Thus, according to the Law of Ukraine “On Extracurricular Education” of June 22, 2000 [16], one of the
areas of extracurricular education is the ecological-naturalistic direction within which students can
acquire knowledge and experience in the field of forestry (Article 15). However, this Law, as well as
other Laws of Ukraine, including the Forest Code of Ukraine of January 21, 1994 (as amended by the
Law of Ukraine dated February 8, 2006), does not contain the direct consolidation of the notion
“student forestry”. On the contrary, the Forestry Code of the Republic of Belarus of July 14, 2000
contains a separate article 15 “School Forests”, which establishes the legal basis for the activity of school
forestry at the level of the law as a normative legal act adopted by the legislative body.

The order of the Ministry of Education and Science of Ukraine approved the Regulations on
Student Forestry No. 66 dated January 30, 2015 [13], as well as a number of legal acts regulating other
forms of students activity — competitions, take-offs, festivals and other actions.

It should be noted that the new Law of Ukraine “On Education” dated September 5, 2017 [15]
established that in the system of extracurricular education partial qualifications may be obtained at the
appropriate level of the National Qualifications Framework (Article 10), and competencies gained
through extracurricular education programs, can be taken into account and recognized at the
appropriate level of education (Article 14). Corresponding additions were made to Article 4 of the Law
of Ukraine “On Extracurricular Education”, according to which partial qualifications of the null — third
level of the National Qualifications Framework can be acquired in the system of out-of-school
education. These innovations considerably enhance the role of extracurricular education in the national
education system as a whole and in the system of forestry education.
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However, it should be noted that the effective activity of the student forestries in Ukraine is
complicated by a variety of socio-economic problems. There is a discrepancy between the needs of
society, the desire to carry out such work and the opportunities for their implementation, including the
lack of the necessary regulatory framework [21]. In accordance with the letter of the Ministry of
Education and Science of Ukraine “On the Status and Prospectives of Development of the
Environmental and Research-Experimental Directions of Extracurricular Education” dated April 16,
2013 No. 1\9-285 [2], the most common problems in the activity of out-of-school institutions of an
environmental profile, many of which are related to student forestries, are the lack of documents on
right to land use, problems of material, technical and financial security, general trend of reducing the
network of governmental institution engaged in extracurricular activities, lack of correlation between
the education authorities and forestry enterprises.

3. CONCLUSIONS

Increased attention to education and education in the field of sustainable development of forest
resources, which takes place at the international and regional levels, should also affect environmental
and legal doctrine, designed to improve the legal framework of this sphere of relations. Taking into
account the problems with funding, logistical support, unresolved issues of land use in the system of
out-of-school education and, in some cases, the complete elimination of such institutions, we consider
the actual task of legal, including field of environmental law, the development of legal safeguards for
the conservation, effective functioning, financing establishments of extracurricular education of
ecological-naturalistic profile. So far, almost no attention has been given to environmental law science,
for example, the problems of the nature of the use of relevant educational institutions that use land and
forest resources for educational, research and other activities.

In our opinion, the environmental and legal status of school forestries, as subjects of forest and land
use, to which science has not received due attention so far is an issue of particular interest. It is also
necessary to expand the scope of the tasks and objectives of school forestries by including in their list
forest law education and legislation as a legal basis for forest management, as well as legal issues of
sustainable forest resources development.

The urgency of solution of the mentioned problems is especially actual due to the complex legal
nature of these legal relations, since the out-of-school education of the environmental and naturalistic
direction is a legal form for the implementation of both educational and environmental rights of
children and young people. It is a mean of forming a high level of environmental culture, consciousness
and thinking, an important guarantee of sustainable development of Ukraine.
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Caerruenko Ankeaa. Mi>xHapOAHO-IIpaBOBi IlepeagyMOBU PO3BUTKY YUHIBCLKUX AICHUIITB sIK (POPMU OCBiTU
B iHTepecaX CTaAOTO PO3BUTKYy AicoBux pecypcis. JKypnar Ipuxapnamcokozo ynisepcumemy imeni Bacurs
Cmeganuxa, 5 (2) (2018), 163-169.

ABTOpPOM 34iliICHEHO aHa4i3 MiKHapOAHO-IIPaBOBUX IIepejyMOB PO3BUTKY AiCIBHMYOI OCBITU B
Ykpaini. YcBigoMaeHHST HeOOXiZHOCTI CTaA0TO PO3BUTKY AiCOBMX pecypciB i BigzoOpaskeHHs mi€l igei y
Mi>XKHapOAHOMY IIpaBi BUKAMKAIOTh IIOCUMAEHY yBary A0 AiCIBHMYOI OCBiTM Ta IIPOCBITHMUIITBA i ITOBMHHI
CIpsIMyBaTM BiTYM3HAHY IOPMAMYHY HayKy Ha JOCAiAKEHHS IIPaBOBUX IIPO0JE€M PO3BUTKY IITKIABHIX
AicHMITB B YKpaiHi. YYHIBCBKI AiCHMIITBA — Ile OJHa 3 IPaBOBUX (POPM IIO3AIIKiABHOI OCBITM €KOAOro-
HaTypaJiCTUYHOIO HamIpsAMYy B VYKpaiHi, cOpsiMOBaHa Ha HaJaHHsJ 3HaHb, BMiHb i HaBMYOK Yy Traaysi
AICIBHMIITBA Ta ITiABUIIEHH €KOAOTIYHOI KyAbTYPU AITel Ta MOAOA].

Karo4doBi caosa: yuHiBCBKi AiCHMITTBA, CTaAMil pO3BUTOK AiCOBUX pecypciB, Mi>KHapOAHO-IIpaBOBi
repeAyMOBH, II03allIKiAbHa €KOAOITYHa OCBiTa.
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CARPATHIAN ECOLOGICAL NETWORK: INTERNATIONAL
LEGAL BASIS AND UKRAINIAN EXPERIENCE

MARIYA VASHCHYSHYN

Abstract. The article analyzes the importance of the Framework Convention on the Protection and
Sustainable Development of the Carpathians of 2003 (Carpathian Convention). Carpathian
Convention created favourable conditions for the conservation of landscapes and biological
diversity of mountain ecosystems of the Carpathian region. Carpathian Convention is a framework
instrument, in other words, it determines the general principles concerning the solution of
environmental, social and economic problems of the region. The Protocol on Conservation and
Sustainable Use of Biological and Landscape Diversity to the Framework Convention on the
Protection and Sustainable Development of the Carpathians has been analyzed.

The advantages of international cooperation of the countries of the Carpathian region in
achieving a common comprehensive result — conservation of biodiversity and improvement of
social and economic level of the region and its inhabitants on the grounds of sustainable
development have been defined. Carpathian Convention coordinates the economic needs with the
social and environmental protection, promotes the conservation of the unique and authentic
cultural and natural heritage of the Carpathian ecoregion for present and future generations.

Framework Convention on the Protection and Sustainable Development of the Carpathians
provides the creation of the Carpathian ecological network as a type of ecological networks at the
sub-regional level, which is a part of the Pan-European ecological network. Ukraine consistently
follows the bilateral and multilateral agreements, concluded with neighboring countries,
concerning the protection of the environment and is involved in the creation of cross-border
elements of the national ecological network.

The peculiarities of the Carpathian network of protected areas have been considered. The
Carpathian network of protected areas is a special form of international cooperation in
environmental protection, which consists in determining by the Conference of the Parties to the
Carpathian Convention the list of protected areas and in approving of regulations about them. The
Conference of the Parties to the Carpathian Convention encourages the administrations of these
protected areas to participate actively in international cooperation and exchange of experience in
the field of the conservation of the unique biological and landscape diversity, and to reduce the
negative impact on the environment of the region of the Ukrainian Carpathians.

The author proves that the Carpathian Convention, except the traditional approaches
concerning the protection of separate areas and species, recognizes the necessity of a broader
approach to the conservation of nature. Parties to the Carpathian Convention are obliged to
improve the conservation and sustainable management on the areas that are outside of protected
areas, with the help of the ecosystem approach. Such an ecosystem approach to the sustainable
management is applied to the spatial planning, integrated water management, agriculture,
forestry, transport, infrastructure, industry, energy, tourism and cultural heritage conservation.
Herewith, the interests of environmental protection shall be taken into account during the
development and implementation of the economic and social policies.
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1. INTRODUCTION

Carpathian ecological region is included by WWF in the list of the most outstanding natural regions
of the world (WWF Global 200). The unique of mountain ecosystems of the Carpathians with rich forest
flora, conservation of certain areas of virgin forests of the Transcarpathian region and endemic and
vestigial species of animals and plants which are included in the Red and Green Book of Ukraine and
are recognized to be specially protected areas of natural reserve fund of Ukraine incites to use modern
forms of conservation of landscape and biological diversity, which allow sustainable use of natural
resource opportunities of the region and increase of the social and economic status of its inhabitants.
The combination of environmental protection activity with the development of tourism, agriculture and
forestry, the improvement of transport infrastructure is the basis of the Framework Convention on the
Protection and Sustainable Development of the Carpathians of 2003.

2. ANALYSIS AND DISCUSSION

The preamble to the Framework Convention on the Protection and Sustainable Development of the
Carpathians (Carpathian Convention) reflects awareness of the fact that efforts to protect, maintain and
sustainably manage the natural resources of the Carpathians cannot be achieved by one country alone
and require regional cooperation, and of the added value of transboundary cooperation in achieving
ecological coherence [11].

V.G. Butkevych, Ukrainian scholar of international environmental law issues, proves that the
environmental problems require international cooperation, joint coordinated actions of countries and
international organizations at all levels — global, regional, sub-regional and bilateral. Multilevel
character of international legal protection of environment is connected with the variety of objects of
legal protection, including multinational objects (some water resources, migratory animals) and mutual
objects (international rivers and lakes, border natural systems) [2, p. 506].

Sub-regional level of international legal protection of environment is represented by a number of
international instruments, which have launched a coordinated environmental protection activity of
several states, located in a separate natural region. The most significant impact on the development of
cross-border environmental protection cooperation in Europe has the Alpine, Danube, Black Sea and
Carpathian conventions.

Cross-border cooperation of Ukraine in the Carpathian region was established by a number of
international agreements, concluded between individual Carpathian countries and aimed at solving of
regional environmental problems: Agreement on the conservation of forest biodiversity of the Eastern
Carpathians between the Ministries of Environment of Poland, Slovak Republic and Ukraine;
Agreement between the Governments of Poland, Slovak Republic and Ukraine on International
Biosphere Reserve “Eastern Carpathians” (1992-2000); Agreement between the authorities of regional
self-government of border regions of Ukraine, Poland, Hungary and Slovak Republic on the
establishment of the Association “Carpathian Euro-region” and others [3, p. 11].

However, these multilateral intergovernmental agreements that define the terms of cooperation of
the states of the Carpathian region in a separate field of environmental protection were not enough. It
was necessary to build cooperation on the principles of sustainable development, that provided the
coordination of economic and social strategies with a balanced environmental protection activity.
Economic activity in such a big mountain ecological system could not be conducted in isolation, and
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directly or indirectly influenced on the environment in neighboring countries. Therefore, there was an
understanding of how important it was to combine the efforts of all parties to create a joint instrument
on the protection and sustainable development of mountain regions [3, p. 10].

In 2001 Ukraine initiated the development and adoption of the Framework Convention on the
Protection and Sustainable Development of the Carpathians (Carpathian Convention), signed by the
Ministers of Environment of the Carpathian countries in Kyiv on 22" May, 2003 during the 5th Pan-
European Ministerial Conference on “Environment for Europe”, held between Romania, Hungary,
Czech Republic, Serbia, Montenegro, Slovak Republic and Ukraine, and on 25" November, 2003 it was
signed by Poland either. This was a logical conclusion of the process that began in Kiev in 2001 during
the First International Meeting of experts engaged in preparing the Carpathian Convention on
“Cooperation dealing with the protection and ecologically balanced management of the Carpathians”
[4, p. 3].

The experts draw attention that the process of development of the Framework Convention on the
Protection and Sustainable Development of the Carpathians (Carpathian Convention) has been quick
and well-coordinated [3, p. 8]. The existing international experience was favourable to it — the
Convention on the protection and sustainable development of the Alps (Alpine Convention), signed in
1991 in the Austrian city of Salzburg by the countries of the Alpine region: Austria, France, Germany,
Switzerland, Italy, Liechtenstein, Slovenia, Monaco and the European Union (entered into force in 1995)
was taken as an example.

Since the initiation of the idea of the development of the Carpathian Convention and during the
process of its implementation the Governments of Italy, Liechtenstein, Austria, as well as UNEP and
the secretariat of the Alpine Convention had provided the significant financial, organizational,
technical and information support. Thus, the Framework Convention on the Protection and Sustainable
Development of the Carpathians was second sub-regional agreement on the protection of the mountain
region in the world after the Alpine Convention.

Carpathian Convention is based on the principles, defined by the following international legal
instruments: the Convention on Biodiversity, Pan-European Strategy on the Conservation of Biological
and Landscape Diversity, the Program of sustainable development of mountain regions, the decisions
of Krakow Conference held in 1998 “Green mountain range of Central and Eastern Europe”, the
Program of ecological network development in Central and Eastern Europe, Bern and Landscape
Convention of the Council of Europe, Convention of UN European Economic Commission, the
decisions of Danube-Carpathian summits and Carpathian Convention is coordinated with the
initiatives consistent with WWF, IUCN, GEF/WB and other international environmental organizations.

The purpose of the Framework Convention on the Protection and Sustainable Development of the
Carpathians as a multilateral agreement is to coordinate strategy with a focus of joint efforts for the
conservation, restoration and rational use of natural resources of the Carpathian region. The
Carpathian Convention, based on the concept of sustainable development, tries to create a reasonable
balance between the needs of economic progress and social and environmental protection and to
preserve national traditions, the protection of the unique and authentic cultural and natural heritage of
the Carpathian eco-region for present and future generations.

Carpathian Convention is a framework instrument that outlines common policy and common
priorities with regard to the solution of environmental, social and economic problems of the region.
Each priority direction requires the development of a special protocol — separate instrument with
regard to a separate scope of the Convention and determines the mechanism of solving of the problems
and the future perspectives of international cooperation of the Parties in this field. The common means
of achieving the objectives of the Convention at the internal level are the development and
implementation of national strategies, plans or programs with regard to sustainable development of the
Carpathian region in relevant sector or cross-sector plans, programs and policies.

In particular, the integral part of the Carpathian Convention is the development, adoption and
implementation of the Convention Strategy and Local Action Plan — with measures aimed at
application of the Law of Ukraine “On ratification of the Framework Convention on the Protection and
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Sustainable Development of the Carpathians” at the local (regional) level. Ukraine, as the main initiator
of the Convention, remains one of the most active country among the Carpathian countries in the
preparation of its implementation. Ukraine had fulfilled all the necessary formal procedures so that this
instrument came into force —signed the Convention (May 22, 2003), adopted the Law of Ukraine “On
ratification of the Framework Convention on the Protection and Sustainable Development of the
Carpathians” (Ne 1672 of April 07, 2004), developed and adopted the Strategy of implementation of the
Carpathian Convention. Moreover, the Ministry of Environmental Protection of Ukraine issued the
Decree “On establishment of the Coordination Council on the implementation of the Carpathian
Convention” (N 535 of December 31, 2004), developed and approved the plan of operation of the
Convention, including at the local (regional) levels, developed and submitted to the Secretariat of the
Carpathian Convention, and by means of it — to six other countries — the draft of protocol on biological
and landscape diversity to the Convention. As a result, on 19* June, 2008, the Parties to the Convention
signed the Protocol on conservation and sustainable use of biological and landscape diversity to the
Framework Convention on the Protection and Sustainable Development of the Carpathians [9]. The
Protocol was ratified by the Law of Ukraine of September 04, 2009.

According to paragraph 5 of article 4 of the Carpathian Convention, which defines the legal
grounds of conservation and sustainable use of biological and landscape diversity and provides that
the Parties shall cooperate in developing an ecological network in the Carpathians, as a constituent part
of the Pan-European Ecological Network, in establishing and supporting a Carpathian Network of
protected areas, as well as enhance conservation and sustainable management in the areas outside of
protected areas [11]. Taking into account the content of this article, there are two types of networks in
the Carpathians — ecological and protected one, but the Convention doesn’t make a strict distinction
between them.

The Protocol on Conservation and Sustainable Use of Biological and Landscape Diversity to the
Framework Convention on the Protection and Sustainable Development of the Carpathians defines the
following important terms which disclose the content of the studied categories — “Ecological network”
means a system of areas which are ecologically and physically linked, consisting of core areas, corridors
and buffer zones, and “Carpathian Network of protected areas” means a thematic network of
cooperation among protected areas in the Carpathians. “Protected area” means a geographically
defined area which is designated and managed to achieve specific conservation objectives [9].

Article 14 of the Protocol on Conservation and Sustainable Use of Biological and Landscape
Diversity to the Framework Convention on the Protection and Sustainable Development of the
Carpathians provides that the Parties shall support and facilitate cooperation under the Carpathian
Network of protected areas established by the Conference of the Parties and encourage the protected
area administrations to take part in the cooperation within this Network. The Conference of the Parties
shall recognize the areas part of the Carpathian Network of protected Areas and adopt the terms of
reference of the Network [9].

Taking into account the above mentioned we can propose the following definition. Carpathian
network of protected areas is determined by the Conference of the Parties to the Carpathian
Convention as a thematic network of geographically defined areas that are designed and organized to
achieve specific conservation objectives with a formation of their catalog, as well as an approval of
regulations about them and to encourage their administrations to participate in cross-border
cooperation in order to achieve the environmental integrity of the Carpathian eco-region.

Carpathian network of protected areas was created in December of 2006 in order to implement the
Framework Convention on the Protection and Sustainable Development of the Carpathians and made
favourable conditions for international cooperation between these and neighboring areas, located
outside of protected areas, compact group of mountains.

The idea of creation of the Pan-European Ecological Network which was made in 1995 at the 3rd
Ministerial Conference “Environment for Europe” as the means of implementation of the Pan-
European Biological and Landscape Diversity Strategy was supported by many international law
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sources and the national legislation of most European countries. The Pan-European Ecological Network
will contribute to achieving the main goals of the Strategy by ensuring that a full range of ecosystems,
habitats, species and their genetic diversity, and landscapes of European importance are conserved;
habitats are large enough to place species in a favourable conservation status; there are sufficient
opportunities for the dispersal and migration of species; damaged elements of the key systems are
restored and the systems are buffered from potential threats. [10]

The law of Ukraine “On State Program of national ecological network of Ukraine for 2000-2015"
dated September 21, 2000 and the Law of Ukraine “On ecological network of Ukraine” dated June 24,
2004 are the legislative basis for the formation and conservation of the national ecological network of
Ukraine [8]. Article 4 of the Law of Ukraine “On ecological network of Ukraine” provides a number of
basic principles of formation, conservation and use of ecological network, among which the important
place is taken by the principle of combination of national ecological network with the ecological
networks of neighboring countries, that are the members of the Pan-European Ecological Network, all-
round development of international cooperation in this field. This principle reflects the organizational
peculiarities of the national ecological network concerning the mutual coordination of efforts of the
countries of the European continent, aimed at achieving the objectives, provided by the Pan-European
Biological and Landscape Diversity Strategy with regard to the formation of the Pan-European
Ecological Network.

Program grounds of national ecological network correspond with the generally recognized
principles of international law dealing with the implementation of national environmental policy,
because Ukraine consistently follows bilateral and multilateral agreements with neighboring countries
dealing with the protection of the environment and participates in the formation of cross-border
elements of the national ecological network. In general, the 12 key areas of international and national
levels, which represent mountain landscapes of the Eastern Carpathians, are the part of Trans-
Carpathian ecological network of Ukraine [1, p. 47].

Thus, the formation of an ecological network in the Ukrainian Carpathians is based on the
conception of building of a national ecological network in which the existing and projected natural
reserve objects plays the leading role in the extraction of key areas. The protected areas are
complementary in the determination of the location of elements of ecological network, including key
areas and the data about the location of natural ecosystems, undisturbed by business activity, rare
biotopes, areas and localities of rare species of flora and fauna, when the migration routes of animals
play a determinant role in planning of the spatial structure of ecological network in the European
conceptions of formation of ecological networks [6, p. 197]. The European experience proves that the
formation of ecological networks can overcome the fragmentation of habitats by creation of buffer
zones in order to protect natural areas and their connection with each other by creation of passages and
corridors that allow species to colonize new areas and to move freely in a search of food or partner
[5, p. 61].

The comprehensive approach to the regulation of relations in the Carpathian region on the basis of
sustainable development is demonstrated in Article 8 of the Carpathian Convention, which provides
the policies of sustainable transport and infrastructure planning and development, which take into
account the specificities of the mountain environment, by taking into consideration the protection of
sensitive areas, in particular biodiversity-rich areas, migration routes or areas of international
importance, the protection of biodiversity and landscapes, and of areas of particular importance for
tourism [11]. These terms include areas that are defined at international level (the territories from the
list of the World Heritage, lands of the Ramsar Convention, Biosphere Reserves, etc.), as well as natural
corridors of migration of natural species and areas that contain the diversity of species and habitats
[5, p. 101]. All these areas are essential for the spatial planning of ecological network at the national and
transboundary levels and are the constituents of the key areas (natural regions) and connecting areas
(natural corridors) of ecological network.

In Ukraine the legal regime of objects and areas of natural reserve fund, which are the basis for the
formation of the key areas of the national ecological network, is determined by the special legislation,
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including the Law of Ukraine “On Nature Reserve Fund of Ukraine”. Instead, the legal regime of other
structural elements of the national ecological network (connecting, buffer and renewable areas) is a gap
of the national legislation. In practice, this gap is filled in by the initiative and with the support of
environmental organizations and international environmental funds.

In particular, in 2008-2010 Ukrainian charitable organization “InterEkoTsentr” and Dutch
environmental consulting center “Altenburg & Wymenga Ecological Consultans” together with the
Ministry of Environmental Protection of Ukraine and subordinated structures completed the project
“Implementation of cross-border environmental connection in Ukrainian Carpathians”. Two cross-
border corridors that connect two national parks and one regional landscape park of Ukraine with three
national parks of Poland and one Ukrainian national park with the national park of Romania were
created [7, p. 427]. However, it is necessary to develop organizational and legal mechanism of
formation of all its structural and cross-border elements in order to achieve the integration of the
national ecological network of Ukraine within the Carpathian and Pan-European ecological networks.

On 25% May, 2004 the Ministry of Environment of Ukraine and UNDP signed the Memorandum on
mutual understanding about cooperation in the field of sustainable development, environmental
protection and energy-saving. The project motion “Conservation of the unique biodiversity and
reduction of the negative impact on the environment of the region of the Ukrainian Carpathians” was
developed and approved in order to implement GEF Memorandum. Realization of the objectives of the
project will provide an integrated approach — namely, a combination of traditional means of
management and management of protected areas with innovative and more efficient mechanisms in
order to conserve the biodiversity on the areas of operational purpose [3, p. 27].

The Carpathian Convention, except the traditional approaches concerning the protection of
separate areas and species, recognizes the necessity of a broader approach to the conservation of
nature. Parties to the Carpathian Convention are obliged to improve the conservation and sustainable
management on the areas that are outside of protected areas, with the help of the ecosystem approach.
Such an ecosystem approach to the sustainable management is applied to the spatial planning,
integrated water management, agriculture, forestry, transport, infrastructure, industry, energy, tourism
and cultural heritage conservation. Herewith, economic and social policies shall be developed and
implemented taking into account the interests of environmental protection.

3. CONCLUSIONS

Framework Convention on the Protection and Sustainable Development of the Carpathians
(Carpathian Convention) is a powerful instrument of international legal regulation of relations in the
sphere of protection and conservation of Carpathian nature. It laid the foundation for international
cooperation of the countries of Carpathian region in the formation of Carpathian ecological network. Its
progressive role consists in the provision of the opportunities for the conservation of the biodiversity
using the agreed environmental policies of countries — Parties to the Convention on the principles of
sustainable development within the whole unique mountain ecosystems of the Carpathians.

Unlike other European countries, Ukraine does not apply settlement principle of formation of
ecological network, which provides the protection of the natural habitats of species. This principle
requires special conservation regime not only for existing objects of natural reserve fund (key areas),
but for the connecting and buffer areas, that allow to protect larger space of natural areas and to
provide them with a higher degree of protection against the negative impact and to create better
conditions for natural reproduction of flora and fauna in the region.

Carpathian network of protected areas is determined by the Conference of the Parties to the
Carpathian Convention as a thematic network of geographically defined areas that are designed and
organized to achieve specific conservation objectives with a formation of their catalog, as well as an
approval of regulations about them and to encourage their administrations to participate in cross-
border cooperation in order to achieve the environmental integrity of the Carpathian eco-region.
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Bammmn Mapia. Kapriarcbka exoaoriyHa Mepeska: Mi>KHapOAHO-IIPaBOBi OCHOBU Ta YKPalHCBKMII AOCBiA.
Kypnax Ipuxapnamcovkozo yrisepcumemy imeni Bacuaa Cmeganuxa, 5 (2) (2018), 170-177.

Y craTTi mpoaHaaizoBaHO 3HayeHHs PaMKOBOI KOHBEHIIil PO OXOPOHY Ta CTaAuii po3BUToK Kapnar
2003 poxy (Kapmatcpkoi konseniii). Kapriarcbka KOHBEHIIist CTBOpMAA CHPUATAUBI IepeAyMOBU A/
30epeskeHHs AaHAITA@TiB Ta Oi0JOTIYHOTO Pi3HOMaHITTS TiPCBKMUX eKocucTeM KapraTtchkoro perioHy.
KapmaTchbka KOHBEHIIisI € paMKOBMM JOKYMEHTOM, TOOTO BU3Hava€ 3araAbHi 3acaay Ta IpiopuUTeTH I0A0
BUpIIlIeHHsI eKOJOTIYHMX, COIiadbHMX Ta eKOHOMiuHMX IpoOaeM perioHy. Ilposeseno anazisz IIporokoay
po 30epeskeHH:s 1 CTade BMKOPMCTaHHsA OioaoriyHoro Ta AaHAmadTHOro pisHOMaHITTA 40 Pamxosoi
KOHBEHIIII IIpO OXOPOHY Ta cTaauii po3sutok Kapmnar.

BusnaueHo nepesaru Mi>KHapOZAHOI CIIiBIpalli KpaiH KapHaTChbKOIO PerioHy B AOCSTHEHHi 3araabHOTO
KOMIL1€KCHOTO Pe3yAbTaTy — 30epeskeHHs1 OiOpi3HOMAaHITT: i MiABUINEHHs COIliaAbHO-eKOHOMIYHOTO PiBH:
perioHy Ta J10r0 MeIIKaHIIB Ha 3acajax CTalo0ro po3BUTKy. KapmaTchka KOHBEHIIis y3TOAXKY€ €KOHOMidHi
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noTpebM i3 3aXMCTOM COIiaAbHOTIO Ta HAaBKOAUIIHBLOIO CepeAOBUINa, CHpusie 30epeXeHHIO yHiKaAbHOI Ta
aBTEHTUYHOI KYABTYPHOI Ta IIpUPOAHOI CHAaAIIMHU KapIlaTCbKOTO €KOPErioHy A/sd TelepillHiX Ta
MPUITACIIIHIX TOKOAIHb.

PamkoBa KOHBeHIIisI IIPO OXOpPOHy Ta craamii possuTok Kapmar mnepeabauae QopmyBsaHHSA
KapmaTcpkoi exo10riuHOl MepeKi AK pi3HOBIAY €KOAOTIiYHOI MepesKi Ha CyOperioHaApHOMY PiBHI, IO CBOEIO
4eproio BXOAUTb A0 CKaAagy Bceespomelichkoi eKoaoriuHOI Mepexki. YKpaiHa ITOCAi4OBHO AOTPUMYETBCS
ABOCTOPOHHIX Ta 0araTOCTOPOHHIX yToZ i3 cycigHiMU gep>kaBamMu IIJOAO0 OXOPOHU AOBKiAAsI Ta Oepe yJacTb y
¢opmyBaHHI TpaHCKOPAOHHIX €1€MEHTIB HalliOHaABHOI eKOMepPeXi.

Posrasnyro ocobamsocti Kapmarcekoi Mepexi mnpupogooxopoHHuUX Ttepuropint. Kaprarcska
MepesKa IPUPOAOOXOPOHHIX TEPUTOPIN € 0co0anBoI0 GOPMOIO Mi>KHapOAHOI CIIiBIIpari y cdepi oxopoHn
AOBKiAAs, sKa moasdra€ y susHaueHHi Kondgepenmieo Cropin Kapmarcekoi KOHBeHIII Iiepeaiky
MPUPOJOOXOPOHHUX TEPUTOPill Ta cxBaleHHA I0Ao0KeHb mpo Hux. Kondepennisn Cropin Kapmarcpkoi
KOHBEHIIil 3a0Xo4y€ aAMiHicTpallil IMX IPUPOAOOXOPOHHUX TEepUTOpPii 6paTI/I aKTMBHY yYacTb Yy
Mi>KHapoAHiil criBrparni Ta oOMiHIOBaTHCS A0CBigoM y cdepi 30epeskeHHsI YHIKaAbHOTO 0i0AOTiYHOTO Ta
AaHAMaPTHOTO Pi3HOMAHITTS, a TaKOX 3MEHIIyBaTy HeraTUBHUII BIIAMB Ha HABKOAMIIHE IIPUPOAHE
cepeJoBullle perioHy YkpaiHchkux Kaprmar.

Karouosi caosa: Kapnarcrka Konsenmis, KapmaTcbka ekosoriuHa Mepeska, HpMpPOAO0OXOpPOHHa
Teputopia, Kapmarcbka Mepeka HNpUPOJOOXOPOHHUX TEpPUTOPill, CTaauii PO3BUTOK, HalliOHaAbHa
eKoMepexa.
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SOLID WASTE MANAGEMENT AND THE PRACTICE OPEN
DUMPING IN BRAZIL: LESSONS LEARNT FROM THE STATE OF
SANTA CATARINA

MARINA DEMARIA VENANCIO, KAMILA POPE

Abstract. In the context of several complex global issues that challenge modern societies, the large-
scale generation of solid waste and its inadequate disposal are rather intricate problems that
threaten not only human livelihoods but also the life on the planet. More specifically, the practice
of open dumping, which concerns to the illegal use of irregular sites for waste disposal,
characterized by the absence of adequate environmental and health standards, is considered a
global health an environmental emergency, demanding urgent action from Governments and
individuals. Given that, this paper aims at providing a brief overview of the solid waste
management scenario in Brazil, giving emphasis to the issue of open dumping and the challenges
in tackling this problem. More specifically, it seeks to analyze the case of the State of Santa Catarina
as a success story of deactivation of irregular dumpsites. The paper is therefore divided into three
main sections. The first contextualizes the issue of solid waste and open dumping in Brazil. The
second, explores the Brazilian framework for solid waste management, especially the National
Policy for Solid Waste. Finally, the third discusses the successful case of Santa Catarina. All in all, it
was possible to conclude that the Brazilian legislation on waste management is very progressive
and address the issue with a systemic approach, which is one of the essential elements to achieve a
sound waste management. Reforming the Brazilian infrastructure to better manage the waste
produced, closing all open dumpsites and building proper landfills, are other crucial elements in
transforming the country’s system, being the case of Santa Catarina an empirical proof of the
fundamentality of the adoption of a systemic approach.

Keywords: waste management, open dumping, Brazilian National Policy for Basic Sanitation,
Santa Catarina.

1. INTRODUCTION

The 21%t Century has been marked by several complex global issues that pose new challenges to
modern societies and demand urgent action. Amongst these issues, we can highlight the widespread of
unsustainable consumption patterns, the large-scale generation of solid waste and its inadequate
disposal, which threaten not only human livelihoods, but also the planet’s well-being.

In this context, a major current concern is the case of open dumping, which is lamentably still a
problem that affects both the developing and the developed worlds, although being more typical in the
former. Having this problem in mind, this paper aims to outline a brief overview of the solid waste
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production and disposal scenario in Brazil, emphasizing the country’s open dumpsites and its main
policy on the matter.

Moreover, it seeks to critically analyze the case of the State of Santa Catarina and its success story of
deactivation of irregular dumpsites, to identify what lessons could be learnt from it towards
implementing cleaner and more sustainable solid waste disposal facilities in other Brazilian States.

The Issue of Solid Waste in Brazil: from High Generation to Inappropriate Disposal

Any species, including humans, extract resources from the environment and generate waste.
However, when the extraction of resources or generation of waste is greater than the ecosystem's
capacity to reproduce or recycle them, depletion and/or pollution of the environment will occur. This,
in itself, is characteristic of an environmental crisis (Foladori, 2008).

In addition to the empirical evidence of the biophysical limits of the Earth, the resources of which
are not infinite, there are several reports from reliable sources that document the extrapolation of these
limits by the modern process of civilization, which could wipe out all the conditions necessary for
maintaining human life.

According to Moran (2006), in the last fifty years, human's impact on the Earth, that is, on a global
scale, has been of unprecedented severity. Evidence of this is provided by scientific studies that show
the exponential growth of carbon dioxide, the exponential reduction of the ozone layer; the exponential
concentration of nitrous oxide in the atmosphere; the accelerated loss of tropical forests; increases in the
frequency of natural disasters; the extinction of many species, among others.

Alongside these problems, especially since the end of the twentieth century, a new issue has arisen.
Due to the rise in world population, the indiscriminate increase in consumption and industrial
innovation, we are now confronted with our inability to efficiently and sustainably manage the waste
produced in increasing quantities and of increasingly dangerous qualities.

Waste management has been gaining prominence in international politics due to the great amount
of environmental, social, political and economic problems that arise from poor and illegal waste
management practices, such as biodiversity loss, the increase of social inequalities and the degradation
of human health.

2. ANALYSIS AND DISCUSSION

The United Nations (UN) document entitled The Future We Want, one of the most important
outcomes of the UN Conference on Sustainable Development (Rio +20), stressed in 2012 the relevance of
implementing and developing policies for resource efficiency and environmentally sound waste
management (United Nations 2012, 41). At this opportunity, the Nations committed “to further reduce,
reuse and recycle waste (3Rs), and to increase energy recovery from waste”, calling for “the development and
enforcement of comprehensive national and local waste management policies, strategies, laws and regulations”
(United Nations 2012, 41).

In 2012 roughly 1.3 billion tonnes of municipal solid waste were produced all over the world,
according to the World Bank’s estimates (World Bank 2012, 8). The Organization predicts that this
figure will increase up to 2.2 billion tonnes by 2025 (World Bank 2012, 8).

Statistical studies by the European Union show that the amount of solid household waste generated
per person in European countries in the last decade has been relatively steady. According to Eurostat!,
the average waste generated among European countries in 2004 was 512 kilos per inhabitant, while in
2015, this figure dropped to 476 kilos. However, analyzing the data of each country separately, it is
evident that the average of Western European countries is much higher (in many cases the double) than
of other European countries (Central and Eastern) and of most of the developing countries.

1 For further information, see: http://ec.europa.eu/eurostat/tgm/table.do?tab=table&plugin=1&language=en&pcode =tsdpc240
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For example, while Denmark had an increase from 695 kilos per inhabitant of waste generation in
2004 to 789 kilograms in 2015, Poland, which generated 256 kilos per person in 2004, rose this number
to 286 kilos in 2015. Switzerland also presented a growth in the generation of waste, from 660 kilos per
inhabitant in 2004 to 725 kilos in 2015, but such numbers fall by half when related to Latvia, which
generated 318 kilos per person in 2004 and 433 kilos in 2015.

In Brazil, research indicates that, in 2000, around 125,281 tonnes of solid household waste were
generated every day, equating to the disposal of more than 45,727,565 tonnes of this type of waste per
year. Also, more than 30% of the waste collected in this period did not have the correct destination.
These surveys report that, in Brazilian towns and cities with up to 200,000 inhabitants, 450-700 grams of
solid waste were collected per person per day, while in cities with more than 200,000 inhabitants, this
amount was between 800 and 1,000 grams per person, showing increased generation of household
waste in large urban areas (IBGE, 2001).

Surveys conducted by Brazilian Institute of Geography and Statistics (IBGE) and Brazilian Association of
Public Cleaning and Special Waste Companies (ABRELPE) show that, by 2015, the amount of solid
household waste generated in Brazil on an annual basis had increased to over 79,9 million of tonnes,
with 390.91 kg of solid waste generated per inhabitant during the period (ABRELPE 2015). That is to
say, in just 15 years, the generation of solid household waste in Brazil increased by nearly 34,2 million
of tonnes per year, and the annual generation of solid waste per inhabitant rose from 255.5 kilos to
390.91 kilos, i.e., each Brazilian inhabitant produced 135.41 kilos more solid waste than they had 15
years before.

All these numbers are very concerning and illustrate why solid waste has been a recurrent topic in
the international debates held over the past years. Additionally, the state of civilization in which we
find ourselves has been unable to prepare risk management tools capable of responding effectively to
this new facet of the environmental crisis and keeping pace with the production of these risks.

Testimony to this are the creation and proliferation of irregular sites, commonly known as open
dumpsites, illegally utilized for waste disposal, whose most common characteristic is the absence of
adequate environmental and health safeguards (IBGE 2010, 214). This term is used to characterize a
“land disposal site where the indiscriminate deposit of solid waste takes place with either no, or at best
very limited measures to control the operation and to protect the surrounding environment” (ISWA
2016, 19).

Open dumpsites have nothing to do with sanitary landfills, which are on the contrary “an acceptable
waste management method, with controlled emissions and limited health environmental impacts”
(ISWA 2015, 10). According to ISWA (2016), such irregular sites receive several types of waste, from
many sources and with diverse compositions. The waste in open dumpsites is completely exposed,
meaning there is no coverage and compaction, leading to the risk of open burning. The lack of
engineering is often seen in these sites, with no leachate management and landfill gas collection.

The presence of scavengers or waste pickers collecting recyclables without any protection measures
is also very common. Sometimes such communities live within dump sites and even scavenging for
food leftovers. This, together with poor control on accepting incoming materials or record keeping,
shows how badly managed are open dumpsites (ISWA 2016).

In 2016, the International Solid Waste Association (ISWA) published a report on dumpsites, called
A roadmap for closing waste dumpsites: the world’s most polluted places. This was a follow up report of three
major reports published between 2014 and 2015 related to dumpsites and the conditions of waste
management in the developing world, namely: the Waste Atlas Report, on the 50 world’s biggest
dumpsites, published by D-Waste in partnership with ISWA and other institutions; the Global Waste
Management Outlook (GWMO), a comprehensive assessment of global waste management published by
the UNEP and ISWA; and the Wasted Health Report, about health impacts posed by dumpsites, also
published by ISWA.

In its last report, ISWA brought updated information on the impacts caused by open dumpsites and
proposed several recommendations and steps to close the world’s most polluting sites. Considering
them as a global health and environmental emergency, this Association reported that in only seven
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months between 2015 and 2016, more than 750 deaths related to poor waste management in dumpsites,
with more several incidents, were recorded (ISWA 2016).

According to ISWA (2016), dumpsites currently receive around 40% of the world’s waste, serving
about 3-4 billion people. The projections for this scenario are not very optimistic since urbanization and
population growth will continue. Without a model shift, dumpsites will account for 8-10% of the global
anthropogenic GHG emissions by 2025.

Based on reliable information from an extensive research, the report Waste Atlas: the world’s 50
biggest dumpsites indicated that most of dumpsites are in Africa, Latin America, the Caribbean and
Northern Asian countries, in areas with the highest population density in the world, with more than
two third of the world’s population. They have been affecting more than 64 million people and their
total waste volume is 0.6-0.8 km3, therefore, cannot be considered as simply local problems (D-Waste
2014, 12).

Eight of these 50 biggest dumpsites are in Latin America, one of them in Brazil, called Estrutural.
This biggest Brazilian dumpsite located in the Brazilian capital occupies an area of 136ha, keeps from 21
to 30 million tonnes of mixed solid waste, and houses around 2,500 waste pickers, who live and work
there. According to the report, environmental damages are visible in and around the site, as well as the
social and health impacts, since many accidents and deaths have been reported within and related to
this dumpsite (D-Waste 2014, 97).

According to the survey Panorama 2015, although the solid waste collection in Brazil had improved
in the last years, only 58,7% of the collected solid waste generated in Brazilian cities was sent to
landfills in 2015. This means that more than 30 million tonnes of collected solid waste was improperly
destined to open dumpsites and to other illegal destinations in that given year. Added to this, more
than 7 million tonnes of solid waste generated in Brazil in 2015 was not collected by the public sector
and, therefore, did not have a proper destination (ABRELPE 2016).

This survey also points out that in 2015, 1,552 Brazilian cities were still using irregular sites as final
destination for the solid waste collected by them. The Northeast Region registered the highest number
of cities using open dumpsites, 834 cities. On the other hand, the South Region had the lowest number
of cities using such sites, 119 cities (ABRELPE 2016).

The State with the most precarious scenario was Rondonia (North), which had 80,4% of its solid
waste sent to open dumpsites. Although the State of Sao Paulo (Southeast) has sent only 7,9% of its
solid waste to such sites, it had the highest volume of waste inadequately destined in the whole
country, i.e. this Brazilian State sent almost 5,000 tonnes of solid waste per day to irregular dumpsites.
In contrast, the State of Santa Catarina (South) presented the best scenario, with only 10,9% of its solid
waste destined for open dumpsites, representing 516 tonnes of waste per day (ABRELPE 2016)

IBGE stresses that although the percentage of waste inadequately disposed of in irregular
dumpsites had decreased over the years, these numbers put into evidence a concerning historical
scenario of inadequate solid waste destination in the country (IBGE 2010, 60).

Regarding the problems associated with open dumping, the United States Environmental Protection
Agency (EPA) lists: the proliferation of rodents, insects and other assimilated living species, specially of
disease-carrying mosquitoes that find in scrap tires and ideal breeding ground; the easy accessibility to
open dumpsites and, consequently, to the physical and chemical hazards posed by the accumulated
waste; the property damage and the evacuation of neighborhoods caused by dumpsites that caught
tire; the flooding occasioned by the accumulation of wastes in ravines, creeks, culverts and drainage
basins; the soil erosion; and the decrease of property values and of the amount of investments in
communities in which open dumping is verified (EPA 1998, 3)

The Waste Atlas report indicates that most common environmental issues for dumpsite are surface
water, groundwater, and soil contamination from toxic elements; air pollution from open surface
burning of materials, underground fires fuelled by landfill gas, and gas leakage; and biodiversity
problems as fauna can consume the solid waste exposed in these sites or contaminated plants and
animals contaminated from leakage and waste and affected by the gas emissions (D-Waste 2014, 13).
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All these environmental problems, in the long run, may cause considerable impacts in
geological/hydrogeological and climatic conditions (ISWA 2016).

But open dumpsites challenge not only the environment, but also public health and, ultimately, the
society, mainly the most vulnerable communities. The most common human health (public and
occupational) issues are diseases related to gastrointestinal, dermatological, respiratory, and genetic
systems; and several other types of infectious diseases. The population living close by open dumpsites
suffer from all these issues, but people who work in such sites are more vulnerable and exposed to
both, public and occupational health problems (D-Waste 2014, 13).

The potential for the spread of infection is large due either to direct contact with the waste or with
vectors such as rodents and insects (ISWA 2016). Adding to this list, we can also mention the inflated
costs and the difficulty level of remediating the effects of open dumping, which cannot be entirely
predicted (ABRELPE 2015).

Open dumpsites have not been permitted in developed countries for the last 30 years, being
completely replaced by engineered sanitary landfills and complemented with other waste disposal
technologies and methods. On the other hand, developing countries are discussing and trying to close
or upgrade open dumpsites. This is an essential step to reduce environmental, public health and social
impacts, tackling an important facet of the current socio-environmental crisis and helping to achieve
many of the sustainable development goals (ISWA 2016).

All these reasons led ISWA to consider the closure of open dumpsites a “global health emergency”,
calling upon international actors and local authorities to work together towards the identification and
closure of such sites ISWA 2015, 6).

Brazilian Waste Management System: Legal Framework

Given this context of an increasing waste production and of the previously mentioned problems
that arise from poor solid waste management and, more specifically, from irregular waste disposal, we
can notice that Brazil? stands out as a country that still has many challenges to overcome.

Fortunately, the situation has to some extent improved since 2008 when the National Policy for Basic
Sanitation’> (NPBS) was published. In 2015, the percentage of solid waste improperly destined to
irregular facilities decreased to 41.3%, as reported by ABRELPE (2015, 24). Behind this decrease, that
might seem somewhat modest at first, lies a series of significant shifts in Brazil’s political and legal
scenarios, amongst which we underline those carried out by the National Policy for Solid Waste (NPSW)
that was responsible for putting the country on the track to abolish its open dumpsites and to
implement more environmentally sound waste management systems.

This new policy has its very fundaments on the Brazilian Constitution of 1988, the current
constitution in force. The Charter represented back in 1988 a paradigm shift to a more democratic
regime, becoming known as the “civic constitution” because of the full range of rights and guarantees
that it upholds. It guaranteed the citizens’ right to a more active participation in public life, setting the
pluralism, the sovereignty, the citizenship and the dignity of the human person as the foundations of
the Brazilian Democratic State. It also declared the environment as constitutional fundamental human
right, prescribing that “All have the right to an ecologically balanced environment which is an asset of common
use and essential to a healthy quality of life, and both the Government and the community shall have the duty to
defend and preserve it of present and future generations” (Article 225). That provision implies that all

2 Brazil is a federative republic, formed by the indissoluble union of the States, the Municipalities, and the Federal District, which have
the competence to enact and to establish their respective laws and policies, provided that they obey the constitutional rules and
principles and also the federal legislation.

3 In Brazil’s legal system, public national policies are a set of objectives, principles, guidelines plans, and instruments that shall guide the
relationship between the State and its Citizens, and vice-versa. They are usually established by Federal Laws, which means that the

individuals who do not comply with its terms may be held liable judicially.
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individuals have the right to benefit from a well-balanced environment and the duty to safeguard it for
the next generations.

It is worth of notice that the Constitution sets a series of environmental law principles — such as the
sustainable development, participation, cooperation, and precautionary principles — that shall be
observed by the law-making bodies, government agencies and judges in cases in which the
environment is concerned. These principles establish guidelines and set boundaries to the performance
of those institutions and agents, which have important roles in environmental protection.

Given this background, the NPSW (Federal Law No 12,305) was released in 2010, in consonance
with what the Constitution stipulates in terms of the environment, establishing a legal framework to
solid waste management in Brazil's Law. According to Milaré (2011, 855), this Policy filled a historic
gap in Brazilian legislation, bringing an innovative and encompassing approach for a relevant
environmental issue.

The NPSW included amongst its goals achieving sustainable production and consumption;
protecting public health and environmental quality; adopting, developing and improving cleaner
technologies to minimize environmental impacts; encouraging recycling and the action of recyclable
materials collectors?; and assessing the environmental impacts of products through the implementation
of life-cycle strategies (Article 7, Federal Law No 12,305).

Moreover, it set the non-generation of solid waste as a major priority for the country and stipulated
that the reduction, reuse, recycling, treatment and adequate final destination of waste® should be
observed and prioritized — in this given order — by public decision makers, government agents, private
companies, and individuals, regarding a good solid waste management system (Article 7).

The NPSW likewise called attention to the shared responsibility of manufacturers, distributors,
traders, consumers and waste management companies for the life cycle of products (Article 30), “from
cradle to cradle”. Moreover, it demanded the implementation of important mechanisms such as reverse
logistics systems (Article 33) and National and State Solid Waste Plans, which became a requirement for
accessing public funds destined to solid waste management activities (Article 16).

It is important to highlight that the NPSW has brought many other interesting features to Brazil's
legal system, putting the issue of waste and its management in the spotlight of governmental actions.
For instance, between 2010 and 2014, the Federal Government destined 1.2 billion of Brazilian Reais to
the implementation of the Policy’s guidelines, goals, plans and instruments (BRAZIL, Ministério do
Meio Ambiente 2014), which certainly contributed to start tackling the problem.

We would like to stress here that one of the most interesting features of the NPSW, regarding the
focus of this paper, is its objective of deactivating all open dumpsites in Brazil. The Federal Law No
12,305 established in its article 54 a period of four years — that started to be counted since the enactment
of the policy in 2010 — for Brazilian cities to implement proper solid waste disposal facilities with the
consequent deactivation of all the existent irregular open dumpsites.

Unfortunately, this goal could not be met and roughly 1,552 Municipalities remain in an irregular
situation (ABRELPE 2015). Given that, there are currently multiple bills proposing an amendment to
the NPSW which would allow the extension of that deadline for State Governments, exempting them
from the penalties established by law. Nonetheless, no agreement regarding those bills has been
reached until 2018, and the subject is still very controversial as many believe that extending the
deadline would cause the NPSW to be forgotten and deemed ineffective.

This failure in accomplishing the goal illustrates that open dumping remains a preoccupying issue
in many of the Brazilian States. The need of closing the still existing open dumpsites is incontrovertible.
However, as well stated by ISWA (2016, 31), this is not a simple or easy task. To do so, an adequate
planning, institutional and administrative capacity, financial resources, social support and political

4 Recyclable material collectors (or waste pickers) are informal workers that earn their savings by collecting and recycling objects and
materials. In Brazil, they form a social movement called National Movement of Recyclable Material Collectors (Movimento Nacional dos
Catadores de Materiais Reciclaveis, in Portuguese) that pleads for better work conditions, space in the political scenario, and a more fair
and sustainable society.

5 Here the Law referrers to that specific type of waste that cannot be recovered or treated anymore.
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consensus are essential. This is fundamentally a political and social problem, a matter of administrative
structures, legal frameworks and regulations, and not a simple technical or limited financial resources
problem.

Therefore, a systemic perspective of the waste management may be adopted to properly
understand the issue of dumpsites and to achieve the goal of closing them. According to ISWA (2016),
the Integrated Sustainable Waste Management (ISWM) is seen as a great analytical framework for
waste management systems.

This was one of the analytical frameworks used by the Global Waste Management Outlook (GWMO)
published by UNEP and ISWA as a follow up to the Rio+20 summit since a sound waste management is
one of the sustainable development goals internationally established. In this report, UNEP (2015, 29)
stated that, for a system to be sustainable in the long term, three basic elements should be considered:
the infrastructure of the waste management system (physical elements), the actors involved
(stakeholders), and all the strategic aspects, such as political, institutional and environmental.

Integrated sustainable waste management brings all those three dimensions together. The first
element, physical, is considered by ISWA as the “hardware” of the waste management system,
providing the necessary infrastructure for solid waste management. This element is formed by waste
collection, waste treatment and disposal, and the 3Rs approach (UNEP 2015, 30).

Most analytical frameworks address only the physical elements of the waste management system.
However, a truly integrated and sustainable waste management system must go beyond, also
addressing the governance aspects, which encompasses the two other elements: stakeholders and
strategic aspects. These elements form the “software” of the waste management system and focus on
the inclusivity of stakeholders, financial sustainability and sound institutions and proactive policies
(UNEP 2015, 30).

Thus, the systemic approach involves both the “hardware” and the “software” of waste
management and may allow a well-functioning system that works sustainably over the long term. Such
approach brings the understanding that “each and every ‘hardware’ arrangement is functional only
with specific ‘software’ tools and vice versa.” (ISWA 2016, 29).

This means that to successfully change or upgrade the physical infrastructure of a waste
management system, such as closing open dumpsites, the governance components — the “software” — of
the system needs to be reformulated and vice versa. In other words, “the adoption of this framework
means that closing dumpsites is a serious systemic change that affects all the dimensions of the ISWM”
(ISWA 2016, 29).

The Brazilian case is a good example of this since the enactment of a good legal framework has not
been sufficient to achieve the ambitious goal of closing all dumpsites in the country. However, there are
some successful cases, such as the case of Santa Catarina State, which deserves a closer analysis.

Santa Catarina State: a Successful Case

Before further analyzing the case of Santa Catarina, which has a distinguished story of deactivation
of open dumpsites, we would like to make a brief remark regarding the role of the Courts in the
implementation of the NPSW.

Because of this new legislation, many cases involving open dumpsites have reached the Brazilian
Courts, which have been stating their opinion on the matter and recurrently declaring the
Municipalities liability for damages caused to the environment and to public health by such facilities
located within their territories when proved their omission in regularizing their situation.

A clear-cut example is the case Brazilian Institute of Environment and Renewable Natural Resources v.
Municipality of Sdo Bento (2015), in which the Municipality, located in Paraiba, Brazil, failed to abide by
the Brazilian legislation for environmental protection and solid waste management through omission.
The Court, therefore, stipulated a deadline for the termination of the irregular open dumpsite
maintained by the Municipality and for the implementation of a sanitary landfill (Brazilian Institute of
Environment and Renewable Natural Resources v. Municipality of Sao Bento 2015).
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Another precedent is the case Brazilian Institute of Environment and Renewable Natural Resources v.
Municipality of Bezerros (2013), in which the Municipality of Bezerros (Pernambuco, Brazil), that also
maintained an open dumpsite and did not comply with the Federal laws on environmental protection,
was condemned to: (1) end open dumping in its territory, (2) elaborate and present to the Pernambuco
State Agency for Environmental Protection (SAEP) a project for the establishment of new sanitary landfill
in the State, requesting the respective environmental licenses; (3) implement the project and conclude
the construction of the facility within an year, making it fully operational; (4) present a project to
recover the area degraded by the open dumpsite; and (5) a daily penalty of 1,000.00 Brazilian Reais for
disregarding any aspects of the judicial order. The Municipality appealed of the decision and the
Regional Federal Court of the 5" Region® amended it only to adjust and to extend the deadlines given to
the Municipality to implement the measures determined by the sentence (Municipality of Bezerros v.
Brazilian Institute of Environment and Renewable Natural Resources 2014).

Cases like these depict how relevant the role of the Judiciary is in ensuring the correct applicability
and implementation of the new legislation, in special regarding its aspect related to solid waste
disposal. They also depict that the Courts and judges are showing technical knowledge of the issues
related to the matter, manifested in coherent decisions endowed with a proper constitutional
interpretation of the Brazilian legislation, which was also an important factor in the last years’
improvement in the solid waste management scenario in the country.

Yet, these cases also reinforce the idea that notwithstanding all the positive changes carried out
since the enactment of the NPSW, the transition to more sustainable and environmentally sound waste
management systems in the States and Municipalities and the end of open dumping in the country
remain a complex task to be achieved, that demand not only a Judiciary committed to the
environmental protection, but also new approaches to addressing the problem, such as the Integrated
Sustainable Waste Management framework.

Fortunately, some States give us some good examples, like Santa Catarina that significantly
improved its solid waste management systems over the last two decades, having the best results in
Brazil, since it deactivated roughly all its open dumpsites”.

The State of Santa Catarina, located in the South of Brazil, has approximately 6.2 million of
inhabitants and a municipal human development index (MHDI)® of 0.774, which can be considered high
when compared to other Brazilian States” indexes, according to the most recent published edition of the
Brazilian Human Development Atlas (2010).

Its history of successful deactivation of open dumpsites and establishment of regular landfills dates
to the year 1999, when the Environmental Military Police elaborated a report about the solid waste
scenario on the State (Venancio 2015, 139), denouncing amongst other facts that 56% of the 278 Santa
Catarina’s Municipalities maintained open dumpsites and 2% had no waste collection systems (States
Prosecutor's Office of Santa Catarina 2001). Overall all, the report described a preoccupying reality
marked by poor solid waste management and unsustainable waste disposal practices (Venancio 2015,
139), which were verified in all Municipalities of Santa Catarina and demanded an urgent call for
action.

6 Brazil’s Federal Justice has five Regional Federal Courts, whose Jurisdiction is determined by their geographical location.

7 It is important to highlight that the institutions and organizations disagree on the percentage of open dumpsites deactivation. For
example, whereas the State Public Prosecutor’s Office of Santa Catarina, the Brazilian Association of Sanitary Engineering and the Santa
Catarina State Foundation for the Environment claim that the State deactivated all its open dumpsites, the Brazilian Institute of Geography
and Statistics and the Brazilian Association of Public Cleaning and Special Waste Companies, as seen earlier in this paper, state otherwise
(Diério Catarinense 2014). Nevertheless, it is well known that Santa Catarina made impressive achievements in closing its irregular
dumpsites, constituting an example for the entire country.

8 The municipal human development index (MHDI) adapts the methodology used to calculate the human development index (HDI) to a
State/city level. The MHDI is represented by a number that varies from 0 to 1. The closer that a given MHDI is to 1, the bigger is the

human development level of its respective State or city.



186 Marina Demaria Venancio, Kamila Pope

Given that, the report was forwarded to the State Public Prosecutor’s Office of Santa Catarina (MPSC,
acronym in Portuguese)’ which have then issued the recommendation No 001/2001/CPC/CME to the
State’s Secretariat of Environment (SDS, acronym in Portuguese), stating its concern with Santa Catarina’s
scenario and suggesting that the Secretariat should: “support and encourage the Municipalities to develop
public awareness campaigns against overproduction of waste, stimulating its reuse through recycling; and an
institutional programme regarding the sustainable collection of waste” (State Public Prosecutor's Office of
Santa Catarina 2001). This recommendation, alongside with the document elaborated by the
Environmental Military Police, was an important initial impetus for mobilizing the State Organs towards
regularizing the situation of the open dumpsites in the State.

Moreover, the MPSC also created in 2001 the programme entitled Our Daily Waste (“Lixo nosso de
cada dia”, in Portuguese), aiming at (1) encouraging the implementation of recycling plants, landfills in
accordance with the technical rules, and other regular facilities designed for solid waste disposal; (2)
and recovering areas damaged by irregular dumping (Rosa 2005, 123). We can, therefore, observe that
the MPSC has since then assumed an active role in the task of identifying irregular dumpsites,
promoting the installation of landfills, and encouraging a better waste management in Santa Catarina.

The Our Daily Waste programme, which is still active currently, consists in a set of measures to be
adopted by the MPSC and the State’s public Organs for environmental protection, under the
coordination and in cooperation with the former. Those measures include not only the already
mentioned goals of the programme but also environmental education initiatives and monitoring and
control actions (Rosa 2005, 132).

Between 2001 and 2004 the MPSC actively worked towards implementing the programme, through
investigating the illegal and irregular solid waste management activities; assisting the Municipalities in
the process of accessing public funds; and notifying their legal representatives to optimize the
environmental licensing process of landfills and to speed up the recovery of areas damaged by
irregular dumpsites (Rosa 2005, 140).

Besides, the MPSC has also provided full support to the State Prosecutors from Municipalities with
irregularities, aiding them to set undertakings of adjustment of conduct and to file public class actions (Rosa
2005, 141).

Due to this successful coordination between the MPSC and other public agencies and bodies of
Santa Catarina, the first results of the programme were impressive, given that within only four years, in
2004, the percentage of Municipalities adequately sending their waste to regular and licensed solid
waste disposal facilities increased to 95.22% (Rosa 2005, 144).

Additionally, within this scenario marked by a major shift in the environmental political agenda,
the State Policy for Solid Waste (SPSW) (State Law No 13,557/2005) was released in 2005, establishing
many relevant guidelines, principles, and instruments that were only included in the federal legislation
years later. The SPSW then called upon all the Municipalities to elaborate Integrated Solid Waste
Management Plans (ISWMP) as a condition to receiving tax incentives and accessing public funds
(Article 20, State Law No 13,557/2005). As a remark, we should point out that these Plans started to be
formally implemented only in 2009 and it is known that more than 11 million Brazilian Reais were
invested in this process in the next two years of their enforcement (Geréncia de Residuos Solidos 2011).

Moreover, the SPSW called upon the Government to promote the coordination and integration
between the Municipalities, regarding the search for regional solutions and the establishment of
consortiums aimed at facilitating regular waste treatment and disposal (Article 6, State Law No
13,557/2005). These consortiums were fundamental to the implementation of new landfills in the State.

The NPSW also played a key role in ending open dumping in Santa Catarina. By providing in 2010
a comprehensive legal framework for solid waste management in the country, it facilitated and
stimulated the development of programmes and plans aimed at closing the last open dumpsites in the

9 The State Public Prosecutor’s Office of Santa Catarina is a body of independent public prosecutors at a State level. They are responsible
for ensuring that the law is applied by bringing criminal charges, supervising criminal lawsuits and protecting civil rights, such as those

related to the consumers, elderly, health and the environment.
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State. Unquestionably, all of those above-mentioned events contributed to the near extinction of open
dumpsites in the State of Santa Catarina. Not denying the importance of each element, the Santa
Catarina State case, especially the Our Daily Waste Programme, shows that closing open dumpsite is not
only a matter of having good legal frameworks or of attracting funds. It is, as well highlighted by ISWA
(2016), mainly a challenge to create sustainable operational entities in all the governance levels and
human resources that will undertake the long-term improvement of the local waste management
system.

3. CONCLUSIONS

Following the Integrated Sustainable Waste Management framework presented in this paper, it is
possible to conclude that the practice of open dumping is directly related to other structural and
governance problems faced by Brazil.

The Brazilian legislation on waste management is very progressive and address the waste issue
with a systemic approach, respecting the general rules imposed by the Brazilian Constitution.
However, having a good legal framework and regulation is only one of the essential elements to
achieve a sound waste management. To successfully reform the Brazilian infrastructure to manage the
waste produced in the country (the system’s “hardware”), closing all open dumpsites and building
proper sanitary landfills, it is crucial to transform the system’s “software”, having good administrative
structures, financial sustainability, sound institutions with proactive policies and inclusivity of
stakeholders. The case of Santa Catarina State is an empirical proof of the fundamentality of the
adoption of this systemic approach to achieve a sound waste management system. After analyzing the
paths taken by such State, we can argue that achieving a very high percentage of deactivation of open
dumpsites in its territory, having the lowest amount of waste destined to such sites, stems from
multiple factors.

Among them we underline: the “protagonism” of the MPSC, a sound institution which can be
considered as the major driver of this process. This institution assisted the Municipalities in accessing
public funds to close open dumpsites, replacing them with sanitary landfills. MPSC also helped in the
improvement of environmental education on waste management, including and engaging different
stakeholders all through its proactive programme Our Daily Waste.

The cooperation and coordination between the public and private sectors, mainly through the
establishment of consortiums were important for the establishment of good administrative structures.
The public investments made provided financial sustainability to deactivate irregular dumpsites,
recovering damaged areas and implementing landfills. At last, the enactment of extensive and coherent
regulations, together with the control and monitoring role played by the Courts were also important to
the success of the Santa Catarina State in closing open dumpsites.

Cases like Santa Catarina give us new insights and hopes, proving that the end of open dumping is
an achievable goal in a not-so-distant future. However, it is also important to stress that, in a national
level, while the Government does not compromise to implementing more effective economic and social
policies that seek to promote sustainable consumption practices and to reduce the number of people
who live in poverty and precarious conditions, the promising NPSW will not be able to accomplish its
goals. In a broader sense, this is a matter of improving public health whilst protecting the environment.
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Benanuio Mapuna AJemapis, Ilarra Kamiza. Peazizariss HopM 1o 1oBOA>XeHHIO 3 TBepAUMU ITOOYTOBMMU
Bigxoaamu B bpasnaii i3 anaaisom aocsiay mraty Canra-Karapina. 2Kypraa Ipuxapnamcviozo ynisepcumemy
imeni Bacuas Cmeganuxa, 5 (2) (2018), 178-189.

Y KOHTeKCTi cKaaAHUX r100aAbHNX Ip006.AeM BearKoMacIuTaOHe BMpOOHMIITBO TBepAMX BiAXOAIB Ta
IIpaBOBe pPeryAloBaHHsA IIOBOAKEHHA 3 HUMM € 3HauyHolO Ipobaemoro. JocaigXyeTscs Ipobaema
He3aKOHHOTO BMKOPMCTaHHs MiCIlb A4Sl yTUAi3allil Bi4X0AiB, 110 XapaKTepU3y€EThCsl BiACYTHICTIO HaAeXKHUX
€KOJAOTYHMX Ta MeJMYHNUX CTaHAapTiB, sKa 4YacTO CYIIPOBOAXKYEThCA HaA3BMYalHOIO eKOAOTiYHOIO
CHUTyaIli€lo, 0 BUMarae€ TepMiHOBUX Aiil yps4iB Ta OKpeMMX YIIOBHOBa>KeHIX Ocib. 3 oras/y Ha Iie, CTaTTs
Ma€ Ha MeTi KOPOTKUIL OrAsj PeryAioBaHHs IIOBOAYKEHHs 3 TBepAUMM II0OyTOBMMU Bigxodamu B Bpasuaii.
3oxpema, 3pobaeHO aHaaiz mpasoBoro peryaiosanHsa y mmrari Canra-Karapina sk icropiio ycmimnuoi
Ae3aKTMBallil HepeTryAsSpHIUX 3BaANII] ITIOOYTOBUX BiaXxoAis. ToMy cTaTTs posjideHa Ha TpU OCHOBHI YaCTVHM :
KOHTeKCTyaJisalliss mpodaeMmn TBepAMX BiAXOAiB Ta BigKkpuTOro JAemmiHry B bpasmaii; Gpasnmabcbka
CTPYKTypa IOBO/KEHHs 3 TBepAMMU IT0OYTOBUMMM BigXOAaMU Ta HalliOHaAbHY HOAITUKY IIIOAO ITOBOAYKEHH:I
3 TBepAMMMU BiAXOAaMM; IPaKTUKY VCIIIIHOI peaiisallii BiAOBigHMX ITpaBoBUX HOpM Yy 1mTaTi CaHTa-
Karapina. ¥V miaoMmy 3po0JeHO BUCHOBOK, IO OpasmabCchbKe 3aKOHOAABCTBO y cdepi MOBOAXKEHH:S 3
BiAXOAaMI € Ay>Ke IIPOTPeCcHMBHMM i BUPpIIIy€ 1110 IIpoOaeMy 3a 4OIIOMOTOIO CHCTeMHOTO IigX04y, SAKUI €
OJHMM 3 HaMBa’KAMBIIIIMX eAeMeHTiB A5 AOCATHeHHs pallioHaAbHOIO IIOBOAKEHHS 3 BigXodaMI.
PedopmysanHs Opa3nabChKoi iHPPaCTPYKTypH A4 BAOCKOHAJEHH: yIpaBAiHHA BigXOAaMM, 3aKpUTTA BCiX
BIAKpUTHUX 3BaANII € HINMMIU BaXKAMBUMM eleMeHTaMi TpaHcopMallii cucreMy KpalHM, OCKiABKU A0CBig,
mrary Canta-KarapiHa € emmipmyHuM miaTBepA’KeHHAM (PyHAAMEHTAABHOCTI HPUITHATTA CUCTEMHOIO
miaxoay.

KarouoBi caoBa: ympasaiHHsA BigxodaMy, CIIOXKMBaHH:, OpasuabcbKa HalliOHaJAbHa ITOAiTHKa 3
ynpasainna sigxogamu, Canra-Karapina.
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ENVIRONMENTAL CONFLICT AS A SOCIO-LEGAL
PHENOMENON

ZORYANA YAREMAK

Abstract. The article studies environmental conflict and identifies it as a specific socio-legal
phenomenon — legal environmental conflict — on the basis of the suggested unified approach to
understanding its nature. It is confirmed that legal conflict has to be studied in terms of the
inseparable unity of its social basis and legal nature. It is concluded that the generic features of
social conflict in the process of juridization turn into features of legal nature and acquire legal
character in legal conflict. The distinction is made between the notions of “legal conflict” and “legal
collision”.

Keywords: conflict, contradiction, social conflict, juridization, legal conflict, legal collision,
environmental conflict, legal environmental conflict.

1. INTRODUCTION

The functioning of modern society is determined by many factors, social interest being of particular
importance among them. A variety of social interests is the underlying cause of the conflict-based
nature of interpersonal relationships in socio-political, economic, and other spheres. The relationship
between society and nature has always been a very sensitive issue: by fostering the development of
society, we damage the environment. Therefore, any form of natural resource management is
inherently controversial: “...economic growth inevitably comes with an increase in the amount of
natural resources taken from the environment which adversely affects its condition” [20, p. 308]. In this
respect, the problem of the optimum relationship between economic and ecological forms of natural
resource management, the satisfaction of social interests, and environmental protection has
considerable theoretical and practical importance.

The strategy of global sustainable development, the underlying principle of which is “the principle
of responsibility to future generations”: sustainable development is defined as “development that
meets the needs of the present without compromising the ability of future generations to meet their
own needs” and ensures “high environmental quality and healthy economy for all nations in the
world” [27, p. 58], comprises three aspects — economic, social, and environmental — that collectively are
aimed at reconciling contradictions and regulating the current conflicts. It is evident that the
international community brings to the fore the problems of reconciling environmental and economic
needs of society. The practical realization of this principle causes the necessity to ensure the optimum


http://jpnu.pu.if.ua/

Environmental Conflict as a Socio-legal Phenomenon 191

reconciliation and functioning of disparate interests (primarily, economic and environmental) that lie at
the basis of the emergence, development, and existence of environmental conflicts.

The constantly increasing sensitivity of legal environmental matters, the necessity to reform
environmental legislation and bring it into compliance with international environmental standards
determines the topicality of a study of legal environmental conflicts in Ukraine. A comprehensive
analysis of the nature of environmental conflict as a category of law will give the opportunity in the
future to define the most efficient ways of its regulation and minimization of its repercussions and is
currently of practical and theoretical importance for the sphere of environmental law.

In the preceding publications [34, p. 78-83] we already outlined the problem of studying
environmental conflict consisting in the necessity to draw a distinction between its legal, social,
economic, and environmental aspects. This article is aimed at conducting a detailed analysis of the
specific features of environmental conflict by defining its legal and social nature and then studying it as
a type of socio-legal conflict.

2. ANALYSIS AND DISCUSSION

Currently, the issue of environmental conflicts requires attention to finding the ways of their
regulation and a major focus of all the branches of science on the environmental issue. As
N. R. Kobetska rightly said, in order to legislate on the optimum reconciliation of economic, consumer
interests in meeting resource needs of economy and environmental interests aimed at ensuring the vital
need to live in a safe, ecologically balanced environment, it is necessary to use interdisciplinary
knowledge in regulating legal environmental matters [18, p. 40].

Environmental conflicts are studied by many social sciences, every one of which defines and
characterizes them from its own perspective. Among all social conflicts at global as well as at regional
and local levels, environmental conflicts are perhaps the least studied ones. Therefore, the issue of the
conflict-based relationship between society and nature is studied by many scholars. In Ukraine such
legal scholars as S. V. Bobrovnyk, O. H. Danylian, V. M. Krivtsova, Ya. I. Lenher, V. M. Kudriavtsev,
M. M. Oleksiuk, S. F. Orlov, and others, should be mentioned.

Due to the multi-functionality of the category of conflict as the underlying notion for environmental
conflict, there is difficulty in defining it and ambiguity in understanding its nature. Thus, the most
common approach is to define the nature of conflict in the context of contradiction as a more general
notion. In terms of philosophy, contradiction is understood as the interaction of social processes,
conflict being one of the forms of its development. According to the well-known philosopher
O. Spirkin, “the process of the emergence of differences and opposites has several stages. In the initial
stage, contradiction, existing only as a possibility, is identity with an inconsequential difference. The
next stage presents an important difference in identity: phenomena coming from one source have
different essential characteristics and tendencies. These essential differences turn into opposites
(the biggest difference, polarity, antagonism) that, by mutually denying one another, turn into
contradictions” [30, p. 523-524]. In modern philosophy and sociology, the stages of the functioning of
social contradictions are studied mainly by means of a systemic analysis of conflicts and the stages of
their development. Thus, according to the representatives of the Chicago School of Sociology R. Parks
and his followers, at the basis of all social processes lies interaction which is a functioning
contradiction, and competition, conflict, adaptation, and assimilation are the forms of this interaction
[6, p- 138]. The well-known sociologists E. Durkheim and K. Boulding in their works point out the
existence and correlation between such states of social contradictions as harmony and conflict. For
instance, K. Boulding wrote that “conflict is discord, and its opposite is harmony” [7, p. 308].

Therefore, contradiction is a philosophical category is considered to be a certain process which goes
through several stages in its development — from conflict to harmony. The Ukrainian scholar
O. H. Danylian suggests analyzing contradictions of social systems in such major forms as: 1) harmony;
2) disharmony; 3) conflict [9, p. 139]. In the meantime, contradictions are regarded not as negative, but
positive phenomena, associated with the development of society.
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Conflict resolution, a special branch of science which studies society in the so-called unstable state —
“society in conflict” [17, p. 5], practically leaves out the analysis of the notion of “contradiction”
considering it to be the main reason for conflict development: conflict is a clash between interests and
needs resulting in a fight between parties [15, p. 26-27] which basically are specific social interactions,
mainly characterized by contrast rather than cooperation and represented by an unspecified number of
people fighting for their individual interests [12, p. 121].

In the research papers of S. V. Bobrovnyk, who is considered one of the leading experts in
Ukrainian legal conflict resolution, conflict is defined on the basis of the anthropological and
communicative approach to conflict matters as “the state of the bilateral connection between persons,
developed from a certain legal contradiction which is characterized by the prevention of or an obstacle
to the realization of these persons’ interests and is a reason for the development or the crisis of social
relations” [3, p. 6]. Russian scholars emphasize the fact that conflict and contradiction can be regarded
neither as synonyms, nor as the opposite notions. Contradictions are necessary but insufficient
prerequisites for conflict. Contradictions turn into conflict only when the forces that are their carriers
start to interact [11, p. 12]. As the Ukrainian scholar Ya. I. Lenher points out, contradictions in society
do not always lead to the emergence of conflict: the opposition of interests and the corresponding
behavioural motivation are needed for such a transformation. In this regard, the author states that
conflict is, first and foremost, a conscious contradiction presupposing the opposition of parties ready to
take certain measures and actions [21, p. 59].

Narrowing the focus of research into environmental conflict as a specific type of social conflict,
scholars also explain its meaning in terms of contradictions in social interaction: legal conflict is defined
as confrontation between two or more persons, caused by the opposition or incompatibility of their
interests, needs or values [32]; as confrontation between parties with different interests that has legal
nature or pertains to law at least to some extent, but is certain (or has the possibility) to end in a legal
way [24, p. 432-433]; legal conflict is the most civilized form of social confrontation within a certain
legal procedure [19, p. 8]. Accepting such definitions of legal conflict, Yu. M. Zhornokuy emphasizes
the active roles of interacting persons: contradictions and opposites turn into conflict only when the
persons who have them begin to act: infringe or threaten to infringe on the rights and/or interests of the
other parties having a legal connection with them. In this respect, their actions can often be explained
by insufficiently thought-out legal mechanisms enshrined in statutes of law, gaps in law, or are
misapplications of law [14, p. 56].

In the meantime, the analysis of legal conflict in terms of social conflict is subject to criticism, since a
study of legal conflict and its definition are based on the existing theories of social conflict whereas its
specific legal characteristics are given less attention. As stated in the studies on this matter, there is a lot
of similarity and homogeneity in the nature and meaning of social conflict and legal conflict, although
the specific sphere of the existence and manifestation of legal conflict — the legal sphere — should not be
disregarded [1, p. 143]. There is no doubt that studying and analyzing the notion of legal conflict by
analogy with social conflict has its advantages since the social aspect characteristic of the inner stage of
the development of legal dispute (contradiction) allows to study legal conflict from a psychological and
social perspectives; although, as stated by V. M. Kudriavtsev, “every legal conflict is social, but not all
social conflicts are legal” [33, p. 5]. Therefore, it is suggested to study the nature of legal conflict
exclusively within the theory of law instead of taking the established approach to defining it by analogy
with social conflict.

Nevertheless, the social aspect of legal conflict should not be completely rejected since, as
S. V. Bobrovnyk rightly said, the definition of the basic category, able to form the basis for the
definition of legal conflict, has to encompass its fundamental characteristics: i.e. the specific state of
social relations, characterized by the existence of social contradictions between the parties involved in a
conflict [4, p. 180]; i.e. the focus is on the social character of legal conflict. In this regard, the author
outlines, along with the legal characteristics, the features determining the social nature of legal conflict:

(1) conflict violates or prevents the realization of the interests of the persons involved;
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(2) conflict is always bilateral and, as a rule, asymmetrical, involving the dominant and the
submissive parties;

(3) social contradictions (violation of prohibitions, breach of duties, abuse of rights, absence of
mutual respect, unfair competition) are a prerequisite for the development of conflict;

(4) depending on its origin (the evolutionary and radical theories of conflict) and the specific
features of its nature and functions, conflict can foster the stabilization of society, the
development of new social relations, or lead to destabilization and destruction, etc.;

(5) conflict is a process of subjective and objective character; its subjective character is determined
by the behaviour of the persons involved, and its objective character — by social contradictions
[4, p. 180-181].

Besides, studying conflict as a category of law without analyzing its social aspect, in our opinion,
entails the possibility for it to be substituted for other notions, similar in meaning and functions. In this
regard, the scholarly dispute over the notions “legal collision” and “legal conflict” as types of
contradictions, characterized by certain specific patterns of emergence and development, can be
provided as an example. There are different points of view on this issue in academic literature — from
the equation of these notions to their opposition. For instance, according to N. P. Svyrydiuk, legal
conflict is understood as legal collision [28, p. 88]. Analyzing the notions “conflict” and “collision” in
the context of the theories of legal consciousness, Ya. I. Lenher defines their common features (they are
of social and legal nature; develop as a type of contradiction in society; are manifested in the legal
sphere; affect individual interests) and concludes that “collision is a type of conflict” [22, p. 52].

Other scholars of legal conflict resolution consider legal collisions to be the reason for developing
legal conflicts highlighting their considerable potential for carrying out legal reforms and
“implementing the regulatory influence of law, ensuring the consistency of legislation, and increasing
its efficiency” [5, p. 33-34]. In view of this, legal collision is defined as “a type of legal contradiction
within the state legal system; more specifically — as a contradiction between the current statutes of law,
only one of which has to be chosen for further use” [5, p. 33]. In support of this view, Ukrainian
scholars analyze the nature and meaning of legal collision as “a contradiction between the current legal
order and intentions and actions aimed at changing it” in the course of the development and
functioning of legal conflicts in modern society, emphasizing its action-oriented aspect and the specific
features of the functioning of its subjective and objective aspects. The objective aspect of legal conflict is
determined by a number of factors related to the peculiarities of social and political as well as economic
and legal processes in society. Its subjective aspect is represented by parties whose interests or claims
do not concur and enter into conflict [25, p. 445-446)].

Summarizing this scholarly dispute, it has to be said that despite the fact that both conflict and
collision are types of contradiction, they should not be equated because they operate on different levels:
legal collision functions in the system of positive law whereas legal conflict — always in the legal sphere
in the course of social interaction between persons. The problem is that the social aspect of legal conflict
is not taken into consideration when these notions are equated — a contradiction develops between
persons, therefore a collision between statutes of law may only be a prerequisite for the conflict of
interests between certain persons. Thus, it is the social aspect of legal conflict that helps to distinguish it
from the related notion of “legal collision”.

Denying the connection between legal conflict and social conflict or separating one from the other is
a priori impossible, since legal conflict has social character whereas social relations, after being brought
under regulation, acquire the form of legal conflict. In legal science the term “juridization” is used to
denote this phenomenon; it is the process of attributing legal character to social phenomena [6].
According to Belorussian scholars, the procedure of juridization can be reduced to the process of law-
making when certain social relations come under legal regulation, are formalized, and their subject,
object, subjective rights, and legal obligations are clearly identified. As a result of juridization, the
actual meaning of these social relations remains practically unchanged, although their form is
considerably altered. The process of law enforcement activity also involves juridization. In this case, it
is possible to talk about the juridization of social conflicts that go beyond interpersonal communication
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and acquire specific features, elements, and ways of solution [2, p. 286]. This view is supported by the
Ukrainian scholar V. M. Krivtsova, “Non-legal conflict can become legal only in the process of
juridization — specific institutionalization of conflict-based relations” [19, p. 7].

Thus, it can be concluded that legal conflict has to be studied in terms of the inseparable unity of its
social basis and legal nature. The generic features of social conflict turn into features of legal nature and
acquire legal character in legal conflict.

This article is further aimed at studying environmental conflict and identifying it as a specific socio-
legal phenomenon - legal environmental conflict.

There are a few publications on environmental conflict, and they present different definitions of this
notion. For instance, V. V. Sabadash defines it as “contradiction at state or interstate levels, caused by
the incompatible or opposite interests of one or more parties and their struggle for the right of
ownership, use (distribution) of natural resources, or control over them that can be accompanied by
violent methods of achieving goals” [26, p. 19]. A. L. Demchuk states that environmental conflicts are
conflicts caused by the current (or planned) policy of natural resource management that results (or can
result) in disturbing the natural cycle of ecosystem (environmental) restoration [10, p. 65].
Environmental conflict develops when such intervention, according to one or several groups of people,
is considered disruption to the complex interaction between physical, biological, and social processes in
the environment and in so doing causes damage [31].

N. M. Mylina emphasizes the social aspect of environmental conflict, “it is a type of social conflict,
development of which is related to natural resources management...” resulting in the person’s feeling
the deterioration (or the imminent deterioration) of the environment and attempting to prevent it by
means of social confrontation [23, p. 258-259].

The modern environmental conflict theories of the western school of thought interpret the meaning
of environmental conflicts in broader terms analyzing them as political, social, economic, ethnic,
religious, territorial or other conflicts. These conflicts are caused by environmental degradation and are
characterized by the following features: 1) excessive use of renewable natural resources; 2) excessive
pressure on the absorbing capacity of ecosystem (environmental pollution); 3) environmental depletion.
Thomas Homer-Dixon uses the following definition: environmental conflicts are severe conflicts caused
by an environmental deficit developed in the process of the interaction of numerous contextual factors.
To denote environmental conflict, the author uses the notion of an environmental deficit that exists in
three forms: a deficit caused by an increase in demand, for instance, by population growth; a deficit
caused by a decrease in the possibility to use certain resources due to degradation and depletion; a
deficit caused by uneven distribution or access to resources [29].

As can be seen from the above, scholars take different approaches to analyzing the meaning of this
category by placing emphasis either on the peculiarities of the origin of environmental conflict (the
environment) and human attitude to nature or stressing its social character by identifying social
relations with regard to nature. Studying the problems of environmental conflict, the paper explains the
necessity to analyze it on the basis of deductive analysis by means of studying the general notion of
conflict, specifying the definition of socio-legal conflict, and elaborating it in the sphere of legal
regulation in the form of legal environmental conflict. If one discusses the conflict of human-nature
interaction, the connection with the general notion of conflict is lost. Therefore, in our opinion,
environmental conflict has to be studied exclusively as social contradiction developing under specific
circumstances — in the natural environment.

In order to further identify the category of environmental conflict, it is necessary to focus on the
specific features of this type of contradiction allowing to make a distinction between environmental
conflict and other related categories. In this regard, analyzing environmental conflict from a
sociological perspective, O. V. Kelasiev outlines the following features:

1) the subject matter of socio-environmental conflict differentiates it from other social conflicts

since it covers a certain problem in human-nature interaction presupposing actions that can
cause changes in the socio-natural system;
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2) the scope of socio-environmental conflict may include: a) objects of nature; b) anthropogenic
systems and objects affecting the environment; 3) means of control over natural and
anthropogenic objects, etc.;

3) these conflicts have existential character concerning the fundamental problems of life and
human existence;

4) the consequences of environmental conflicts are often irreversible in comparison with other
types of conflicts;

5) the geographical boundaries and a number of persons involved in a conflict are often uncertain
[16, p. 27-28].

V. M. Vasylenko stresses the importance of a socio-psychological environment and atmosphere in
society for environmental conflicts, and that their regulation is possible on the basis and by means of
the environmental self-identification of social institutions, economic and other structures of society, and
the socialization of environmental sciences [8, p. 75]. N. M. Mylina defines the peculiarities of the
structure of environmental conflict which, in her opinion, is a complex system of interrelated elements,
both social and environmental; therefore, environmental conflicts are defined as complex ones
[23, p. 260].

Studying environmental conflict, the Russian scholar in the sphere of environmental law
O. L. Dubovik identifies its specific features, in the meantime emphasizing its social aspect: (a) social
immanence (the state of being inherently present in society; environmental conflicts are caused by the
interaction between society and nature and reflect human life in the natural environment; the
interaction between society and nature is essentially restricted due to the use of objectively limited,
hardly renewable, or non-renewable resources); (b) the social nature and significance of environmental
conflicts (ecological loss of one party is loss of all the other parties; i.e. it is impossible to damage the
environment without affecting the interests of the third party); (c) epistemic difficulties in their solution
(human knowledge in the environmental sphere is insufficient, therefore it is necessary to deal sensibly
and carefully with human mental capacities, science, and the state regulation (through the use of legal
means) of environmental conflicts) [13, p. 7-8].

A sociological study of environmental conflict creates prerequisites for legal analysis of this
category. Furthermore, according to O. L. Dubovik, such research presupposes analysis of factors and
types of conflicts based on empirical sociological and ecological information that “most clearly defines
the need of legal environmental regulation, its aims, direction, employed legal techniques, etc.”
[12, p. 121]. In the meantime, it is necessary to take into account the features characterizing legal
environmental conflict in terms of social relations. Thus, the subject matter, scope, structure,
consequences, and forms of regulations of legal environmental conflict as the basic characteristic
features of socio-environmental conflict will become the focus of our next research paper and will be
studied and analyzed from a legal perspective by attributing to them legal character and meaning.

3. CONCLUSIONS

The absence of a unified approach to understanding the nature of environmental conflict, the vague
subject matter of research, a wide scope of the suggested theories present difficulty in unifying the
characteristic features of environmental conflicts and studying them.

A study of the issue of environmental conflict has to be carried out on the basis of systemic analysis
with the use of a deductive analytical method by outlining the general characteristics of social conflict,
their specification in socio-legal conflict, and elaboration in the sphere of legal regulation.

Thus, environmental conflicts are characterized by the essential features and developmental
mechanisms of social conflict; on the other hand, they have specific characteristics — they reflect the
nature of human life in the natural environment and characterize a certain state of social relations in the
system “society — nature”, i.e. have environmental character. In the meantime, when these relations are
brought under legal regulation, they acquire the form of legal conflict. Therefore, in our opinion, it is
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reasonable to use the term “legal environmental conflict” which, in this case, will denote with absolute
precision the legal meaning of the category of environmental conflict.
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Slpemaxk 3opsiHa. Exoaoriunmit koH}aiKT sIK couiaapHO-TpaBoBe sBuine. JKypuar [lpuxapnamcokozo
ynisepcumemy imeni Bacurs Cmedanuxa, 5 (2) (2018), 190-197.

Y crarri Ha miAcTaBi 3aIpOITIOHOBaHOTO YHiQIKOBAaHOIO IIiAXOAY A0 PO3YMIHHA CyTHICHMX
XapaKTepMUCTUK KOH(PAIKTYy IPOBeAeHO A0CAiAKeHHs eKOAOTiYHOTO KOH(AIKTy Ta J10ro igzeHTudiKalio gk
crienidHOrO COLIaABHO-IIPABOBOIO SBUIIA — €KOAOTO-IIPaBOBMil KOH(PAIKT. /JoBejeHo, IO eKOAOTiuHNUIA
KOHPAIKT HeoOXigHO A0CAiAXyBaTy Ha OCHOBI HEPO3PMBHOI €AHOCTi il COIiaAbHOI OCHOBM i3 IpaBOBUM
3micToM. 3po0AeHO BMCHOBOK, IIIO POJOBi O3HaKM COIiaAbHOTO KOH(AIKTY y TIporeci iopmamsaliii
TpaHCPOPMYIOTLCSL Y O3HAKM ITPABOBOTO XapaKTepy Ta HaOyBalOTh IOPMANYHOTO 3HAYeHHsS B €KOAOTiYHOMY
KoHikTi. [TpoBeaeHO po3MesKyBaHHs IMOHATD “IOPUANYHII KOH(PAIKT” Ta “IIpaBoBa K0Ai3is”.

KarouoBi caosa: koHAIKT, npoTupiuusa, comiaabHMII KOH(AIKT, OpUAM3ALil, OPUAVMIHUI
KOH(IKT, ITpaBoBa KOAi3is, eKoAOoriYHII KOHPAIKT, €K0A0ro-IIpaBoBIIl KOH(AIKT.
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COPING WITH FOREST AND LAND FIRE REGULATORY
CHALLENGES IN INDONESIA: AN ASSESSMENT TO THE
REGULATORY ENFORCEMENT

ISNA FATIMAH

Abstract. The uncontrolled expansion of plantation activities within peatland areas is one of the
major trigger causing forest and/or land fire (Fire) in Indonesia. To deal with such problems
including other influencing variables such as land use management, Indonesian law provides
various options of regulatory instrument. The law indicates strong message that the Fire must be
stopped, reflected through stipulations on regulatory instruments including command and control
type of regulation (direct regulation) and alternative approaches to hold compliance. After
exacerbate Fire in 2015, many protests from the people, neighborhood countries and broader
international parties encouraged Indonesian government to be more active in conducting
regulatory enforcement of some regulatory instruments. Some of the examples are the imposed
administrative sanction and lawsuit against companies within 2015 to 2017. However, the
regulatory enforcement has not been assessed as to whether it has obtained significant
improvement to stop Fire. This paper attempt to assess whether regulatory enforcement on
selected Fire cases has met the regulatory objective particularly to stop the Fire. This research finds
that output of the applied enforcement for violation on Fire provisions remains incoherent with the
regulatory objective while the strategy of enforcement is not well-systemized.

Keywords: regulatory enforcement, Fire, direct regulation, alternative approach, regulatory
instruments.

1. INTRODUCTION

The character of Fire in Indonesia is influenced by human activities, which involves the land-use
expansion for plantation!. Despite the risk of Fire, plantation business still popular among big to small
enterprises due to its prospectus income?. Unfortunately, the plantation activities have invading too

1 To simplify the terminology in this article, the word “plantation’ refers to not only plantation in land but also plantation in the forest
and forest utilization for industrial activities as well.

2 There are more than 1500 recorded palm oil plantations (The Directory of Palm Oil Plantation, National Statistic Center Agency, 2015)
and 706 (The Directory of Forest Estate, National Statistic Center Agency, 2015) Number of plantation companies (existing) not to
mention number of unrecorded or illegal plantation activities. See: https://media.neliti.com/media/publications/48378-ID-direktori-
perusahaan-perkebunan-kelapa-sawit-2015.pdf;

http://ditjenbun. pertanian.go.id/tinymcpuk/gambar/file/statistik/2015/SAWIT%202013%20-2015.pdf;
https://media.neliti.com/media/publications/48681-ID-direktori-perusahaan-kehutanan-2015.pdf.


https://media.neliti.com/media/publications/48378-ID-direktori-perusahaan-perkebunan-kelapa-sawit-2015.pdf
https://media.neliti.com/media/publications/48378-ID-direktori-perusahaan-perkebunan-kelapa-sawit-2015.pdf
http://ditjenbun.pertanian.go.id/tinymcpuk/gambar/file/statistik/2015/SAWIT%25202013%2520-2015.pdf
https://media.neliti.com/media/publications/48681-ID-direktori-perusahaan-kehutanan-2015.pdf
http://jpnu.pu.if.ua/
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much of the peat-land areas, a special ecosystem that highly sensitive with the drought and tend to get
easily burnt [1]. The longing un-monitored expansion of plantation within peat-land areas and the lack
of monitoring compliance to the working plantation paved a way to higher risk of Fire3. Despite the
lack of efforts to monitor, government admit that most Fires are occurred by human cause?, be it
intentional or negligence.

Indonesian laws treat the Fire threat as violation to environmental protection and share the liability
to prevent and mitigate Fire with the right-holders. The stipulation in the Forestry Act, for example,
states that any right holders are responsible to fire occurs within his right-given areas as part of their
obligation to protect the forest. The Environmental Act, moreover, generally® prohibit any slash and
burn activities in either forest or land. In line with it, the acts stipulate that all business activities must
comply with the sustainability goals as well as not causing pollution nor damage to the environment®.
These provisions put the Fire regulation as part of instrument to reach a greater benefit from
environmental protection for greater people, by regulating behavior of right holder in terms of Fire
control. The objective of Fire provisions within environmental protection framework can be entails to
the protection on the right to sound and healthy environment as stated in the Constitution.
Environmental Act further emphasize such right as the part of human right, by setting robust
procedural rights within the provisions’. Thus far, controlling the Fire shall be construed as part of
environmental protection and management.

The regulation on Fire itself is not a standalone provision. It is correlated with other kind of
regulatory instruments which influenced the Fire regulatory enforcement®. With regards to plantation
compliance on Fire control obligation, it is inevitably influenced by the regulatory enforcement on other
interrelated aspects, such as environmental compliance monitoring, land use management and other
natural resources management. Because of that, Fire regulation involved not only command and
control instrument, but also other alternative approaches.

As a matter of fact, since 2015 furious Fire invites protests from multi-international level parties,
Indonesian government improve their combat ammunition to deal with the Fire. Numbers of State
Budget allocated for Fire mitigation is increased to 680 billion rupiahs in 2016° while coordination
action among government institution in national and regional level is tightened. It was part of the
international and national commitment of the leading President, remarked also by the up-lift of
mitigation activities by both national and regional Fire Control Team during 2016 until now. In terms
of regulatory enforcement, this momentum signed the raise of cases exercised by the government. The
history of Fire regulatory enforcement in recent years is remarked by the act of Minister of
Environment and Forestry and/or law enforcement institution (Police) which has been conducting
enforcements over some entities allegedly commit unlawful act or violation to Fire regulation. The
enforcements are including, for instance, administrative coercion, government lawsuit, and criminal
investigation [22].

3 Loc. cit.

4 Tempo, “99% Kebakaran Hutan karena Ulah Manusia”, see: https://nasional.tempo.co/read/709324/99-persen-kebakaran-hutan-
karena-ulah-manusia. (“99% of Forest Fire is Human Caused”); Detiknews, “BNPB: 90 Persen Kebakaran karena Ulah Manusia”,
accessed through: https://news.detik.com/berita/d-3015346/bnpb-90-persen-kebakaran-hutan-karena-ulah-manusia , 12 September 2017.
(“National Disaster Management Agency: 90 percent of Fire is Human Caused”).

5 There is an exception for local wisdom activities in Act No. 32, 2009 on Environmental Protection and Management (Environmental
Act), article 69 paragraph 2.

6 Article 98, Environmental Act.

7 If the character of protection to substantive rights can be seen from the building of institution, enforcement and remedies such as
defined by IUCN, the Environmental Act could be one of examples which determined to form environmental right as independent form
of human right. This is basically in line with the Constitution, which positioned environmental right under the Chapter of Human Right
(Chapter XA was added in the Constitution at the second amendment of the Constitution).

8 For example, that the Fire regulation is also included in regulation regarding sectoral licenses or performance certification. This notion
will be further discussed in the next chapter of this paper.

9 The amount, however, is decreasing to 500 Billion in 2017. See: http://nasional.kontan.co.id/news/dana-penanggulangan-kebakaran-
hutan-di-2017-minim.

10 The President relaunch the Presidential Instruction No. 11, 2015 regarding Acceleration of Forest and Land Fire Control in 24 October
2015 and that public pressure is high at the time.


https://nasional.tempo.co/read/709324/99-persen-kebakaran-hutan-karena-ulah-manusia
https://nasional.tempo.co/read/709324/99-persen-kebakaran-hutan-karena-ulah-manusia
http://nasional.kontan.co.id/news/dana-penanggulangan-kebakaran-hutan-di-2017-minim
http://nasional.kontan.co.id/news/dana-penanggulangan-kebakaran-hutan-di-2017-minim
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Despite the more active government in combatting Fire, there is lack of accountability in the
contribution of such actions to the improvement of regulated actors’” compliance to Fire regulatory
objective!l. The government claim that their action has been resulted to the decreasing number of burnt
land and/or forest'2. On the other hand, research conducted by Indonesian Center for Environmental
Law reveals that the claim by MoEF is doubtful for only claiming the decreasing number of Fire and
number of land burnt as single successful indicator. Based on ICEL research, enforcement of Fire
regulation in terms of prevention, rehabilitation, and law enforcement is generally underperform.
Moreover, the year of 2017 is considered to be a wetter year compare to 2015'3 which make the climate
variable indicated to has played the more dominant role. The research then stimulates follow up
question that is if the prevention, rehabilitation and law enforcement by the government is
underperformed, to what extent it has changed the behavior of regulated actors? Whether the level of
compliance in the field is really increasing or is it just a circumstantial compliance behavior or by luck
that the number of Fire decreased? Up to now, there has been no reliable data on whether the raise of
compliance level is the major trigger to the down-fall on Fire numbers.

In order to provide data and analysis on the contribution of current regulatory enforcement to
obtain the Fire regulatory objective, this research will capture kinds of available and implemented
regulatory instrument. It will also analyze whether the regulatory enforcement has met its utmost
objective that is to stop the Fire.

Fully aware of the hard challenges in explaining gaps, the method of this research is inspired by the
idea of Smart Regulation by Neil Gunningham and Peter Grabowsky, as one of regulatory theory
which provide tools to analyze the design as well as improve enforcement strategy. Smart Regulation
argue that single instrument usually is not sufficient to deal with specific environmental problems. It
then suggests that the decision maker should design strategy to combine instruments and optimize
public participation simultaneously. This research starts with a hypothesis that the current enforced
instrument is not optimum for each instrument are enforced in scattered ways.

To limit the research, it will only focus the assessment on the instruments applied to plantation
companies by arguing that expansive plantation is a significant contributor to Fire as stated in the
beginning of the background.

There are two main questions of this research:

— How is Fire regulation for plantation activities stipulated?

— To what extent does the regulatory enforcement in Fire cases has met its objective?

To answer the questions, this paper will first explain the existing regulatory instruments to hold the
plantation comply with the Fire regulation. In this section, the character of regulatory instruments will
be described, including the objective of each instrument. The second section will be focusing on
explaining how the Fire regulation enforced. The third section will escort the analysis on whether the
Fire regulatory enforcement has been reaching its objective, before went to conclusion in the last
section.

2. ANALYSIS AND RESEARCH

The Fire Regulatory Instruments
Kagan stimulates the idea of assessing regulation not only as a mean to reach compliance but also
whether it has been made to accommodate the socially desired goals. However, there is lack of

11 The MoEF report only tells that number of Fire is decreasing in 2017 due to proactive joint forces. See: Tempo.co, " Titik Api Akibat
Kebakran Hutan Turun 88%”, (“Hotspot is decreasing up to 88%”). Available at: https://nasional.tempo.co/read/1043764/klhk-titik-api-
akibat-kebakaran-hutan-turun-88-persen

12 Kumparan, “Mengapa Angka Kebakaran Hutan Indonesia di 2017 Turun Drastis”, https://kumparan.com/@kumparansains/mengapa-
angka-kebakaran-hutan-indonesia-di-2017-turun-drastis, accessed in 22 December 2017. The head of Information and Data and human
Relation of National Disaster Mitigation Agency announced that numbers of land burnt because of Fire is decreased to 65,7% compare
to 2016. He argues that this is the result of serious act to mitigate Fire as well as law enforcement. Tambahkan statement Jokowi.

13 BMKG (Geo-physics, Climatology, Meteorology Agency), ”Prakiraan Musim Hujan 2017 di Indonesia”, (“the 2017 Rain Forecast in
Indonesia”). Available at: http://www.bmkg.go.id/iklim/prakiraan-musim.bmkg


https://nasional.tempo.co/read/1043764/klhk-titik-api-akibat-kebakaran-hutan-turun-88-persen
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assessment on whether the existing regulation has reflecting the desired goals because of the challenges
in reaching the objective data [23]. This idea then stimulates other scholars to conduct empirical study
to deepen understanding on the background of regulatory framework and how then it was enforced.
Ayres and Braithwaite, with his Responsive Regulation, did an empirical research on regulatory
enforcement and found that the value of regulatory instrument is in its desired objective [1; p. 65].
Ayres and Braithwaite then use the objective as the standard of assessing level of compliance, of which
once the level is not reached or violation occur, the regulator must think of responsive regulatory
strategy, by escalating sanction, climbing to the more stringent instrument [1; p. 65]. Gunningham and
Grabosky, who develop a theory of Smart Regulation then argue that identifying the desired policy
goals as the first thing to do prior to assessing the ideal regulation strategy for particular problem
[2; p. 14]. According to these analytical frameworks, it is necessary to assess the objective of each
regulation as prerequisite to further characterize and describe the regulatory instruments.

This section will explain Fire regulatory objectives and how then it built the characteristic of
regulatory instruments. In assessing the goal of regulation, however, this paper assume that the goals
of regulatory instrument have been made by the policy maker so that it is reflected in the explicit norms
of purposes or principles in the legal instrument!*. The regulatory instruments are divided into two
general types: command and control/direct regulation [2; p. 38] and alternative approaches [2; p. 38-85].

a. Direct Regulation

There are basically three Acts which regulates Fire control. They are Act No. 41, 1999 on Forestry
(Forestry Act), Act No. 32, 2009 on the Environmental Protection and Management (Environmental Act)
and Act No. 39, 2014 on Plantation (Plantation Act)!®. Environmental Act is the one that explicitly entail
Article 28H paragraph 1 of the Constitution, regarding the protection of the right to safe and healthy
environment. The other two acts are entailed to Article 33 regarding natural resources utilization. In
general, Fire regulatory objectives are to be understood as part of the implementation of the mandate
on the protection of the right to safe and healthy environment and the obligation to ensure that
utilization of natural resources shall be conducted for the people’s welfare.

The Fire regulatory objective not explicitly stated in the three acts. Provisions related to Fire are just
small part of the biggest aim of the acts. Forestry Act and Plantation Act are focusing more on the
utilization of resources while Environmental Act is more on how to ensure that the utilization works in
sustainable manner. Thus, to scrutinize the goals of the Fire regulation, we must look into the objective
and principles of the act.

o FPorestry Act

The objective of Fire regulation from the perspective of Forestry Act can be identified as to reach the
first and second objective of Forestry Act itself, noting that this Act is only apply to fire occurs within
forest area. The first is to guarantee that the forest is exist in sufficient area and is distributed
proportionally'¢. Another objective is to optimize variety of forest functions covering conservation,
preservation and production functions in order to gain balance and sustainable environmental, social,
cultural and economic benefit!’.

Generally, Forestry Act mandates government to define limitation for forest utilization by
considering sustainability of the forest [6]. This is the utmost purpose of which then other provisions
under Forestry Act entailed. The act then strengthening its spirit to halt forest fire by prohibit every
person to burn the forest, regardless by intention or negligence. The Forestry Act also shares
responsibility to protect forest to the one who possessed the land either through licenses or given by
law (such as indigenous people within traditional land and government itself within areas with no

14 As Civil Law country, Indonesia regulatory style relies on the written norm. Base on The Act No. 12, 2011 on Regulation Making, the
objective of the Act must be stated in the first chapter of each Act. However, there is no obligation to put the objective of each lower
regulatory product although some of the policy maker copy the style of putting the objective in the first chapter of regulatory product.

15 Translation by http://www.indolaw.org/UU/Law%20No.%2039%200f%202014%200n%20Plantations.pdf accessed at 8 August 2017.

16 Translation by http://www.flevin.com/id/lgso/translations/Laws/Law%20N0.%2041%200f%201999%200n%20Forestry.pdf. Article 3
Forestry Act, accessed 8 August 2017.

17 Ibid.


http://www.indolaw.org/UU/Law%2520No.%252039%2520of%25202014%2520on%2520Plantations.pdf
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licenses). The government plays his role to conduct monitoring on the protection over the possessed
forest and protecting the forest in general.

Base on Forestry Act, the obligation to conduct prevention, mitigation and restoration within
concession inside forest area applied to the license holder, while obligating the authority to monitor the
compliance. The concept of forest protection from fire threats for private right owned forest is clear:
right or license holder inside forest is responsible to forest burnt within the given area. The term “forest
burnt’ in the stipulation indicates that it is not require active burning to call the right or license holder
responsible to circumstances happen in the given forest area. This concept allows government to make
sure that all forest is under best protection, including but not limited to conduct law enforcement to
anyone breaching the responsibility to protect. This stipulation is applied to all kind of legitimate
activities within the forest area, including plantation. Any business activities in the forest that found to
be burnt will meet the legal consequences.

The Forestry Act then stipulates that monitoring should be further regulated through Government
Regulation. However, the only existing related implementation regulation of Forestry Act is the
Minister of Forestry Regulation on Procedures of Imposing Administrative Sanction for License Holder
of Primary Industry Wood Forest Utilization, which is limited to one kind of forest utilization licenses.
To cover the blank in the implementing regulation, there is clearer monitoring procedures through
implementing regulation of Environmental Act. Although the authority to conduct the monitoring base
on these two instruments can be different and thus has different ground, approaches, and
consequences, both are the form of direct regulation to hold the license holder comply with the
obligation to prevent and mitigate fire.

Besides monitoring, there is an explicit criminal stipulation for those who commit burning forest
under the Article 78 paragraph 3 of Forestry Act [6]. Article 80 Forestry Act then opens room for
imposing administrative sanction for infringement of stipulation on Forestry Act without mentioning
explicitly the kinds of such infringement. Similar with stipulations for civil law enforcement, Forestry
Act opens room for filing suit for any unlawful act which stipulates in Forestry Act. The provisions
state that any unlawful act or infringement, which threatened by criminal penalty, can be imposed with
administrative sanction and may become a subject to sue. These mean that burning forest is not only a
criminal qualification but also subject to administrative sanction and civil suit.

¢ Environmental Act

The general objective for Fire regulation in the perspective of Environmental Act is basically
reflected in the whole purpose of this act. Thus, the framework of this act related to Fire regulation can
be construed as the framework of protection and management of environment from damages or
potential damages derived from Fire. The framework is mainly to conduct prevention, mitigation and
rehabilitation to the damaged environment.

The government and enterprises are responsible to conduct prevention, mitigation and
rehabilitation of the Fire damage. Whereas, heavy responsibility to prevent and cease the Fire is given
to enterprises within their concession. Government, in this regard, has the authority to set general rules
and technical guidance to prevent and mitigate Fire. As for that, the enterprises are to create sound
situation for preventing and mitigating Fire within their concession. The government then has the
responsibility to monitor the compliance and impose sanction whenever it is necessary.

As a means to manage the excess of the Fire, Environmental Act order the authority to measure
standard criteria for environmental damage related to Fire (Article 21 paragraph 3 c). The more specific
provisions addressing the control over the damage and pollution related to Fire are settled in the
Government Regulation No. 4, 2001 on Control over Environmental Damage and or Pollution related to
Forest and or Land Fire (GR 4/2001). The preambule of GR 4/2001 considers Fire as a cause of
environmental damage and or pollution which create severe loss, including ecology, economy, and
socio-cultural loss nationwide and internationally. The scope of GR 4/2001 includes controlling,
preventing and mitigating environmental damage and or pollution related to Fire. Although the GR
was enacted far before the Environmental Act, the provisions are mostly still relevant.
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Environmental Act considers open burning land as a crime. Article 108 jo. Article 69 paragraph (1)
h stipulates the prohibition to conduct open burning land!®. A sanction of minimum 3 years and
maximum 10 years and fine of minimum three billion rupiahs and maximum of 10 billion rupiahs is
imposed to everyone who commit the crime. However, special protection is given to those who conduct
open burning in a manner which in line with the local wisdom®.

Environmental Act is also imposed criminal sanction for those who intentionally or by negligence
committing action causing surpass of standard quality of ambient air standard criteria or standard of
environmental damage. The convicted entity shall be subject to imprisonment for minimum 3 (three)
years and maximum 10 years and a fine of minimum 3 billion rupiah and maximum 10 billion
rupiahs?.

In the field of civil law enforcement, Environmental Act stipulates that suits can be filed for every
personnel in charge of businesses and/or activities committing legal violation in the form of
environmental pollution and/or destruction incurring losses on other people of the environment?!. The
alleged entity shall be obliged to pay compensation for the losses and/or take certain measures?. It also
has special stipulation that apply strict liability, which refers to every action, business and/or activity
using, producing and/or managing hazardous substances and/or causing serious threat to the
environment. Those who met this qualification shall be responsible absolutely for the incurred losses
without necessity to prove wrongful act. The latter is socially supported by CSOs to be conducted to
plantation activities in the peatland for peatland naturally will be seriously damaged because of
plantation activities?.

¢ Plantation Act

The objective of Fire regulation in the in the Plantation Act is reflected in seventh objective, that is,
to manage and develop plantation in optimum, responsible and sustainable manner. Plantation Act
focusing on regulating plantation activities notwithstanding the area: forest and land®. This act
prohibits every plantation enterprises to open and/or cultivate land (including forest) by burning?.
Further, the act also orders every plantation enterprises to have Fire control system, facilities and
infrastructure?®. It is in line with the aim of creating optimum, responsible and sustainable plantation?.

Plantation Act stipulates criminal penalty of imprisonment and fine for every plantation business
who open or manage land by burning?. Another possible criminal enforcement can be construed
through Article 109 Environmental Act which stipulates that plantation business who do not apply: a.
environmental impact assessment or environmental management efforts and the efforts of
environmental monitoring, b. environmental risk analysis; and c. environmental monitoring shall be
punished with imprisonment and a fine®.

Stipulation on monitoring which tailored to enforcement is found in Plantation Act. Article 98
paragraph 1 of Plantation Act states that monitoring is conducted to ensure the enforcement and
implementation of plantation businesses. Monitoring activities here comprises of reporting from
plantation licenses holder of his business activities, and monitoring and evaluation through the process

18 Article 69 paragraph 1 h Environmental Act.

19 The article further explain that the local wisdom means burning maximum of 2 hectares of land per-family to plant local variety
plantation and provides firebreaks to prevent fire spread.

20 Article 98 paragraph 1 (intentional) and Article 99 paragraph 1 (negligence) Environmental Act.

2l intentionally or by negligence.

22 Article 87 paragraph 1 Environmental Act.

2% See for example: http://www.mongabay.co.id/2017/06/08/asosiasi-usaha-coba-usik-uu-lingkungan-walhi-icel-masukkan-gugatan-
intervensi/

24 According to Forestry Act and Plantation Act, plantation activities can be conducted within forest area (except for protected and
conservation area) by getting license from Ministry of forestry.

25 Article 56 par 1 Plantation Act.

26 Article 56 par 2 Plantation Act.

27 Article 3 g Plantation Act.

28 Every plantation business which opens and/or cultivate land by burning shall be punished with imprisonment of 10 years and a fine
of not more than 10 billion rupiah (Article 108)

29 3 years imprisonment and a fine of not more than 3 billion rupiah.


http://www.mongabay.co.id/2017/06/08/asosiasi-usaha-coba-usik-uu-lingkungan-walhi-icel-masukkan-gugatan-intervensi/
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of examination (Plantation Examination)®®. Hence, there is no direct stipulation for imposing
administrative sanction for violation of Fire regulatory provisions®. However, the Ministry of
Agriculture Regulation No. 98, 2013 stipulates that the license issuer can impose administrative
sanction company who violate the obligation to have proper facility for non-burning land-clearing and
fire control.

Unlike the previous two acts, Plantation Act does not have provision on subject of civil suit. It does
not mean that no infringement on Plantation Act cannot be subject of civil suit for it is still possible by
utilizing Indonesian Civil Code or by optimizing provisions under Environmental Act, which can be
tailored with environmental permit.

b. Alternative Instruments to deal with Fire problem

The possibility of applying other instruments to meet Fire regulatory objective is intensified
particularly in Environmental Act. There are at least four types of alternative approaches in which Fire
regulation is included. The first is Economic Instrument which accommodated through Environmental
Act. However, further enforcement of Economic Instrument under the Environmental Act is in the
process of building the system as the implementing regulation has just enacted in September 2017. The
second is education and information to regulated parties which was conducted as part of government
obligation. The third type is more like the derivative of economic instrument which has been developed
and enforced before the current Environmental Act enacted®: that is Environmental Performance
Rating mechanism3®. The last is also type of alternative approach which combining direct regulation
and economic instrument essence which build under the Forestry Act: The Forest Legality Product
Certification and Sustainable Forest Utilization Certification. Particularly for Palm Oil Plantation, there
is also similar type of approach, that is, Indonesian Sustainable Palm Oil Certification.

¢ Education and Information

An example of complementary instrument is education and information®. Gunningham and
Sinclair categorized education and information instrument into five, that is: education and training,
corporate environmental reporting, community right to know and pollution inventories, product
certification and award schemes. All of the schemes in the group have been implemented in Indonesian
environmental regulatory activities.

Training

Training is of the most common mandate to be found in the Fire regulation. Environmental Act
assigns government to provide education, training, fostering and appreciation for general entities. On
the implementing regulation of Environmental Act, Ministry of Environment Regulation No. 10, 2010
explicitly states that government conducted fostering which includes training for the people and
enterprises regarding environmental management of pollution and damage related to Fire®. In Forestry
Act, the word training can be found in the explanation of the provisions on forest rehabilitation only.
However, if we look into implementing regulation regarding the control of Fire, there are many
stipulations on the obligation of government to give training to control Fire*®. In Plantation Act, training
is part of empowerment activities for plantation human resources®.

a. Reporting

Environmental reporting cannot be separated from monitoring mechanism in the desk of

environmental compliance monitoring. Moreover, every license holder/enterprises is obliged to submit

30 Article 98 paragraph 2 Plantation Act.

31 The Act only stipulates two kinds of behaviour that may be sanctioned with administrative sanction. See Article 15, 16, and 17.

32 Indonesia has faced three periods of environmental act: the first is Act No. 4, 1982 on Key Provisions for Environmental Management;
the second Act No. 23, 1997 on Environmental Management, replacing the Act of 1982; the 2009 Act is a replacement to the Act in 1997.
33 The regulation has changed for four times: 2002, 2010, 2011, 2013 and the latest is 2014.

3¢ Gunningham and Grabowsky, op. cit, p. 60-61.

35 Article 11 paragraph 2 section a Minister of Environment Regulation No. 10, 2010.

36 Ministry of Environment and Forestry Regulation No. 32, 2016 on Forest and Land Fire Control.

37 Article 51 paragraph 3 section a Plantation Act. Plantation human resources consists of officials, plantation enterprises, and people
(see Article 88 paragraph 1 Plantation Act).
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regular performance reports3®. Related to performance report, Ministry of Environment and Forestry
also held environmental performance rating in order to stimulate beyond compliant® of enterprises.
This is where, the chance to use multi-approaches to meet the goal of Fire management or control may
be reached by harnessing the best output from each approach.

Environmental Act mandated government to conduct persuasive approach through fostering and
coercive approach through monitoring compliance®. The most significant differences between
stipulations on fostering and monitoring is that the first does not equipped with strong provisions
under Environmental Act whilst the latter has its own definitive chapter*!. Compare to Forestry Act,
monitoring is not stipulated in detail. Unlike Environmental Act, Forestry Act doesn’t mentioning
about fostering at all, whilst monitoring is mentioned in very general provisions. In Plantation Act, the
stipulation on fostering and monitoring grouped under one specific Chapter on Fostering and
Monitoring. It gives the same weight of guidance to the government regarding its responsibility to
foster and monitor plantation activities

¢. Community Right to Know

Another form of education and information instrument based on Gunningham and Sinclair’s
category is community right to know and pollution inventory. Both instruments are provided under
the Environmental Act. The provision of community right to know can be found in almost every
section, for example the obligation to publish every issuance of environmental permit. For the pollution
inventory related to Fire, the obligation to create inventory is mandated to government in the form of
standard criteria for environmental damage related to Fire.

e Certification

Fire prevention and mitigation is included as point of assessment in either Forest Legality Product
Certification (further will be mentioned as “FLP”), Sustainable Forest Utilization Certification (further
will be mentioned as “SFU”) or Indonesian Sustainable Palm Oil Certification (further will be
mentioned as “ISPO”). These certification instruments are incentive based approach, which combine
the essence of education and information, voluntary, and direct regulation for plantation company that
includes the trigger to conduct compliance of obligation to control fire.

e FLP and SFU

Based on current regulation*’, the FVLP and SFU is part of obligation of forest utilization
enterprises. The assessment is conducted by assessment institution and independent verifier. Market
who has concern to the legality of the product to environmental and human right requirement is
foreseen to be more acceptable to products from enterprises holding the certificates.

The assessment to obtain FVLP and SFU also includes Fire regulatory compliance including the
readiness of human resources to protect the concession from Fire, sufficient budget, existence of
standard operating procedure, and complete and good facilities to prevent and control Fire. Each point
then should be assessed till resulted into three general classification: Bad, Average and Good. The

38 The holder of environmental permit shall make and deliver report on the implementation of prerequisites and obligations given by
such license (Article 53 paragraph 1 section b Government Regulation No. 27, 2012 on Environmental License). See also Article 36
paragraph 1 Environmental Act: “Every business and/or activity obliged to have Environmental Impact Assessment shall be obliged to
have environmental permit”. All kind of businesses which has a risk to run into Fire includes in the category of business which need to
have environmental permit, be it plantation or forest utilization sector. Enterprises are also obliged to submit reports regarding the
forest and/or land control (according to Ministry of Environment and Forestry Regulation No. 32, 2016) and control and restoration of
environmental damage and or pollution related to Fire (according to Government Regulation No. 4, 2001).

3 Beyond Compliance is articulated in some criteria include: implementation of environmental management system; energy efficiency;
emission reduction; and implementation of hazardous waste Reduce, Reuse and Recycle. (Ministry of Environment and Forestry, “An
Explanation of Environmental Performance Rating in Indonesia 2015)”, p. 22).

40 Central government, Province government and District government by virtue of their authority shall be assigned and authorized to
foster and supervise compliance of personnel in charge of businesses and/or activities to the provisions of environmental licensing and
legislation (Article 63 paragraph 1, 2, and 3 section o Environmental Act).

41 See Article 71 to Article 75 of Environmental Act. It clearly states who is responsible to conduct monitoring, what is the object and to
what extent does monitoring should be enforced.

42 The regulation regarding SFU and FVLP has just revised in 2016. See: Minister of Environment and Forestry Regulation No. 30, 2016
and Directorate General of Sustainable Forest Production Management Regulation No. 14, 2016.
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regulation doesn’t have provision to connect the result of this assessment to forest utilization
monitoring under the Forestry laws nor environmental monitoring under the Environmental laws.

e ISPO

The ISPO now is part of obligation for companies running Indonesian Palm Oil Activities*. The
system positioned certificate as prerequisite to obtain guarantee of environmentally sound quality of
palm product prior entering the market. This certification gives information to the buyers whether the
product originated from legally clean and environmentally compliant activities. The point of
compliance related to Fire prevention and mitigation including Standard Operating Procedure for non-
burning land clearing, facilities such as Fire-fighting prevention and mitigation tools, drainage system,
water management, human resources devoted to prevent and control Fire, emergency organization,
and documentation of Fire prevention and Mitigation.

The provisions of ISPO does not state clearly how it relates with Plantation Examination and
Monitoring. There is only one stipulation, which stated that companies who has not yet apply for the
ISPO till the due date of 6 months since the regulation was enacted, they will get some consequences.
The consequences are gradual, from downsizing Plantation Class, warning letter, to business license
revocation. For those who already get the certificate, they were threatened with certificate suspension
or revocation if they were found to have violate the points of obligation, including obligation to prevent
and mitigate Fire. Since both the ISPO and Plantation Examination and Monitoring* stipulates
obligation related to Fire control with no clear guidance on which instruments shall be prioritized, the
government has choices of: (i) imposing under the ISPO system; (ii) imposing sanction under the
Plantation Examination system; (3) imposing sanctions based on both system simultaneously. This
condition is risking the consistency of enforcement.

The stipulations on Fire are generally attempt to prevent Fire. Both government and enterprises
have distinct responsibility to mitigate the Fire and restore the damage it has caused. Everyone who
commit burning land can be charged with criminal penalty whilst enterprises may be sued or imposed
with administrative sanction.

Despite the almost complete approaches in the Fire regulatory framework, not necessarily all of
them work perfectly. However, this article will not go further to assess the effectiveness of each of
regulations in reaching the goals. It will only use the information of available approaches to assess
whether Fire regulatory frameworks has accommodated various approaches which can be utilized to
reach Fire regulation goals as has been explained in the beginning of this section. From the explanation
above, it may be concluded that the goals of Fire regulation are to stop Fire from happen in order to
fulfill the environment sustainability as well as ceasing any impact which may harm human right of
people particularly those who were impacted by Fire [20]. However, each instrument has their own
objective which is unable to stop the Fire reoccur again if it is not combined with other instruments. For
example, the criminal sanction, which may not be work sustainably unless supported by training and
compliance monitoring. Another example is the lawsuit which by nature is intended to get remedy
rather than deterrent effect—though it might work as scary punishment when the ruling order
expensive cost for remedy. Besides, each instrument has its own weaknesses*.

In seeking the proper strategy to reach the goals, Fire regulatory framework provides command
and control approach from each sector (environment, plantation and forestry) with each own
distinctiveness which can be a used as complementary or, if implemented inconsistently can be a threat
to Fire regulatory goals itself. Meanwhile, some other approaches are also had chances to be utilized
although mostly require commitment and innovative action by official in charge, though highly
depends on innovative initiative.

The Assessment to Fire Regulatory Enforcement

The Fire regulatory enforcement, as explained earlier, basically faced two kinds of challenges. The
first is provisional problems and the second is problems in implementation. In provisional aspects,

43 Ministry of Plantation No. 11, 2015 on Indonesian Sustainable Palm Oil Certification System.
44 Minister of Agriculture Regulation No. 98, 2013.
45 This is what has been argued by Gunningham and Grabowsky.
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guidance on connecting the relation between each instrument is lacking whilst single instrument is
insufficient to stop the Fire. The lack of clearance on connection among each instrument require
initiative from the decision maker to maintain the quality of enforcement. Whereas, there are still other
external factors influenced the quality of enforcement such as budget and resources issue.

In the level of provisions, there are two types of flaw. The first is the lack of guidance explaining
connection among direct regulation and other approaches. This can be identified as an example of
which the Smart Regulation principle pointing at, which is to prefer approaches capable of responding
behavior of regulated entity. Single instrument has its own objective, which are mostly indirect to the
ultimate objective of Fire regulation (see table 1). The second is inconsistency of the form of instrument.
Some instruments are redundant with one another in terms of technical aspects such as implementing
actor to enforce and the need of budgetary fund. The worst condition is when these instruments have
also lead to different consequences [19]. The provisions tend to combine voluntary approach with
mandated approach, with no clear boundaries and lack of inconsistencies.

The table below shows the objective of each Fire regulatory instrument and each position to the
objective of each regulation they belong, and to the utmost, to stop Fire.

Instrument Objective Position to the Peak of Fire Regulatory Objective
Monitoring License holder Direct with requirement
(Forestry Act) protects the forest
(prevention and Monitoring by the license authority should be
mitigation). consistent, concise and responsive. The challenges in
monitoring are: takes high cost, need skillful
License holder | inspectors (government) and a concise tools and
does not open-burn | standard operating procedure (including that on
the forest. cooperation among government institutions).
Criminal License holder Direct with requirement
Sanction does not open-burn
(Forestry Act) the forest. When open-burn is a common behavior of many

companies as gambling risk they would have chosen
rather than increasing productive cost for non-open-

burn method, sanctioning small number of
perpetrators with weak punishment will be
counterproductive.

Another thing is the chaotic land conflicts makes
finding the real crime master-mind challenging. Data
in Riau (see section three) shows that many
perpetrators were individual whilst the crime occur

inside the company’s concession.

It does not help to get remedy for the environment
and the victims.
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Instrument Objective Position to the Peak of Fire Regulatory Objective

Civil Suit by Remedy to the Indirect
Government environment  which
Standing has been damaged or Big challenges in proofing evidences.
polluted because of
the Fire. It usually took long time before the rulings are
final and binding (unless no further legal act to the
higher court).

Even if the plaintiff wins, the scheme for make
sure that the defendant comply is now still not clear.

Environment Stimulates the Indirect
Performance regulated actors to
Rating and | perform beyond It does not apply to regulated actors who has no
Certification compliance. good faith.
Model

The implementation of this instrument can be
counterproductive with the enforcement of direct
regulation if between the authorities are not
conducting good coordination and if the decision
maker is not consistent with the choice of

enforcement.
Education To make the Indirect
and Information | regulated actors
educated. This instrument’s character is as complement to

the other instruments.

The table shows that by enforcing all the instruments at once may lead to negative impact but the
other may resulted to positive results. The sample of negative results is reflected once the government
conduct environmental rating and focusing on enforcing certification whilst not enforcing
administrative sanction in consistent manner [18]. This will make enforcement become weak and
regulated actor with bad faith will not influenced with the act. On the other side, if the government set
responsive strategy to each type of actor’s behavior, the combination of the two types of instruments
may resulted to positive impact. For example, if certification is only applying to those actors who
already pass examination through monitoring this will ensure that those who are qualified to get the
certificate are those who already comply with the obligation. This strategy may stimulate beyond
compliance. Another way around, the government may enforce the certification first, but once the
regulated actors violate the obligation, the authority must not hesitant to apply punitive enforcement.
Another thing to consider is the involvement of broader regulated actors. This is a good point that has
been proved in Indonesia. The participation of citizens and Civil Society Organizations has been giving
a good insight and help in the effort to meet Fire regulatory objective.

3. CONCLUSIONS

As a part of the environment related regulation, including forestry and plantation sectors, existing
Fire regulations accommodate options and even mixture among command and control instrument and
alternative instruments. However, there are three challenges derived from the type of each provisions.
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The first is not all of the instruments comprehensively resulted to zero burning activities and zero
fire [16]. The second is that some instruments have redundant objectives with regards to Fire regulation
especially those whose character is a combination between alternative approach and command and
control, for example monitoring obligation related to Fire prevention under the Environmental Act and
Plantation Act. The third is missing connection among instruments with sliced objectives and
strategies, for example between sustainable palm oil certification monitoring and plantation
assessment [23]. These conditions urge the government (the decision maker) to have a strong strategy
combining political will, innovation, and creativity to choose the best instrument. Although the
government has been more proactive, this paper finds that there is still no consistent action in enforcing
the Fire regulation. As a result, some instruments are conducted just because it is an obligation of the
government, not purely conducted to reach its goals. Moreover, some enforcement is not conducted in
respond to misbehave nor it is to cease the Fire thoroughly. Even if the government become responsive,
it was because the cases were captivating public attention or depending on complaint from the people.
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®arima IcHa. Bopornba 3 aicoBumm moxkeskxamm B IHAOHesii: mpoOaemMu HpaBOBOTO peryArOBaHH:A Ta
peaaisauii. XKyprar [puxapnamcvkozo ynisepcumemy imeri Bacurs Cmedanuxa, 5 (2) (2018), 198-210.

HekoHTpoAbOBaHe pO3IIMpeHH: Ais1ABHOCTI HacadXKeHb B palioHaX TOpQ'sHNUX paiioHiB € OAHNM i3
roZ0BHMX (PaKTOPiB, IO CHPUYMHAIOTH B [HAOHEe3II aicoBmit Ta/abo CyXOIyTHUII BOTOHB (IOXeXY). Jas
BUPpIIlIeHHs TaKUX IIpo0JeM IOTpiOHO IpoaHaAi3yBaTy yIIpaBAiHHS 3eMAeKOPUCTYBaHHAM. IHaoHesijichKe
3aKOHOAABCTBO Ilepejbadae pi3Hi BapiaHTM peTyAATOPHMX IiHCTPYMeHTiB (IpsMe peryAloBaHH: Ta
aAbTepHATUBHI Mmiaxoau A0 3abesneueHHs BianosigHocTi). Ilicas mocmaenns noxex y 2015 pori, 6araTto
MIPOTECTIB Big IpoMaasH, KpalH-CyCidiB i MiXKHapOAHOI CIiABHOTU 3aKAMKaAM iHAOHE3ICBKUIL ypsia OyTu
0izBII aKTMBHMM Y 3aCTOCYBaHHI AeSKMX PeryAsSTOpPHUX iHCTpyMmeHTiB. byam BBeaeHi aaminicTpaTmBHI
CaHKIII Ta I030B mpoTu Kommaoiit mpotsarom 2015-2017 pokis. IIpoTe, peryastopHe BMKOHaHHS He
IPONMIIAO HaAeXHOI OLIHKM pesyabTaTis. lle JocaigkeHHs IOKasye€, IO pe3yAbTaT 3acTOCYBaHH:
IIPUMYCOBUX 3aXO4iB IOAO IIOPYILIEHHS II0AOKeHb IIpO IIOXKEeXY 3aAMIIa€ThCsAd HeBiAIIOBIAHMM
HOPMAaTUBHUM I1iAsM, Ta CTpaTeris BUKOHAHH: He € CCTeMaTU30BaHoIo.

KarouoBi caoBa: HopMaTMBHO-TIpaBOBe  3a0e3IleyeHHs, IIOXKeXKa, MHpsMe  PperyAloBaHH,
aAbTepHATUBHUI MiAXid, PeryAsATOpHi iHCTpyMEeHTH.
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ENVIRONMENTAL REQUIREMENTS IN THE FIELD OF URBAN
DEVELOPMENT: LEGAL LAND ASPECTS

SOLOMIYA KOSTYK

Abstract. The article analyzes the procedure for conducting an environmental impact assessment
in the context of urban development activities in accordance with the Law of Ukraine “On
Environmental Impact Assessment”. The environmental impact assessment and the environmental
expertise, which was carried out before the entry into force of the new legislation, were compared.
Particular attention is devoted to public participation in the implementation of environmental
impact assessment and to the introduction of a new information resource — the Unified Register of
Environmental Impact Assessment.

Keywords: environmental impact assessment, ecological expertize, state ecological expertise,
public ecological expertise, the Unified Register of Environmental Impact Assessment.

1. INTRODUCTION

The favorable ecological state of the environment is an increasingly vital component of society. The
ecological situation in the world, particular in Ukraine, is becoming increasingly threatening. The
probability of adverse environmental impact of anthropogenic interference increases with each passing
day. The main task in this area should be to reduce the number of environmental risks in order to
improve the state of the environment and achieve sustainable development.

Environmental risks carry within them inter alia urban development objects, including airports and
airfields, motorways, public roads, main railway lines, hydraulic structures of sea and river ports, as
well as industrial parks, residential areas, reloading terminals and equipment for overloading of
various types of transport, dams, tram tracks, funiculars, subway lines (underground and
aboveground) and power lines etc. The abovementioned objects are located on lands of industry,
transport, communications, energy and residential and public buildings [7], which are often the
environment of compact population.

The risks of the negative impact of urban development objects are not only on the objects of the
environment, but also on the subjects living in it. That is why, in order to avoid negative impact on
people's livelihoods, according to State Construction Standard DBN 360-92** “Urban Development.
Planning and Development of Urban and Rural Settlements” as of April 17, 1992, the territory of the
city is divided into the residential, industrial, including external transport and recreational according to
the functional purpose and the nature of use [5, p. 6].
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The residential area includes sections of residential buildings, public institutions, buildings and
structures, including educational, design, scientific research and other institutes without research
productions, internally residential road and transport network, as well as areas, parks, gardens,
squares, boulevards, other objects of green building and public places. In its turn, the industrial area is
intended for the placement of industrial enterprises and associated production facilities, including
complexes of scientific institutions with research enterprises, utility and warehouse facilities,
enterprises for the production and processing of agricultural products; sanitary protection zones of
industrial enterprises; objects of special purpose (for defense purposes); structures of external transport
and ways of out-of-town and suburban communications of the inner-city road and transport network;
sections of public institutions and places of common use for the population working at the city
enterprises [5].

It is important that industrial enterprises are allowed to be placed in the residential zone, following
sanitary and fire safety requirements, if they do not emit harmful, toxic, dusty and fire hazardous
substances into the environment, do not create higher levels of noise, vibration, electromagnetic
radiation and do not require access to railroads. Mostly, such sanitary requirements and restrictions are
established for the comfortable and eco-friendly residence of people, rather than for the preservation
and renovation of the environment [5].

Recently, the legal regulation of the relations in this area has changed significantly. By May 23,
2017, the Law of Ukraine “On Environmental Expertise” regulated this issue. Nevertheless, for the
purpose of implementation of the Convention on Environmental Impact Assessment in a
Transboundary Context (Espoo Convention) ratified by the Law of Ukraine as of March 19t, 1999 [3] as
well as the Association Agreement between Ukraine on the one hand and the European Union, the
European Community on nuclear energy and their member states, on the other hand, as of September
16th, 2014 [1] a new Law of Ukraine “On Environmental Impact Assessment” was adopted on May 23,
2017, which was enacted on November 23, 2017.

Therefore, the problem requires an additional analysis, since previous scientific researches of such
scientists as Y. V. Kondratenko, I. V. Starodubov, Z. V. Korzh, A. P. Voitsitsky, E. Posnyank etc., were
based on the Law of Ukraine “On Environmental Expertise”, which has become void.

2. ANALYSIS AND DISCUSSION

Using the comparative legal method, we are going to find out the main differences between the
environmental impact assessment in the Law of Ukraine “On Environmental Impact Assessment” and
the ecological expertise in the Law of Ukraine “On Ecological Expertise”, which has become void, in the
context of urban development activities.

The Law of Ukraine “On Environmental Impact Assessment” de-facto abolishes the institute
ecological expertise prescribed by the Law of Ukraine “On Ecological Expertise” (the conclusion of the
ecological expertise is a permit document). The new law introduces an environmental impact
assessment procedure instead of ecological expertise.

According to Art. 1 of the Law of Ukraine “On Ecological Expertise”, ecological expertise is a type
of scientific and practical activity of authorized state bodies, ecological expert formations and
associations of citizens based on inter-sectoral environmental research, analysis and evaluation of pre-
design, project and other materials, the realization and action of which may negatively affect or affects
the state of the environment. Ecological expertise is aimed at preparing conclusions on the compliance
of the planned or ongoing activities with environmental protection legislation norms, sustainable use
and restoration of natural resources, environmental security [10].

The main objective of such ecological expertise was to prevent the negative impact of human
activities on the state of the environment and human health, as well as assess the degree of
environmental safety of economic activity and the environmental situation in certain areas and objects.

According to Art. 7 of the Law of Ukraine “On Ecological Expertise”, objects of ecological expertise
are draft laws and other legislative acts, documentation on the introduction of new technologies,
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materials, substances, products, genetically modified organisms, the implementation of which may lead
to violation of environmental standards and negative impact on the state of the environment [10]. It is
important that according to Art. 14 of the Law of Ukraine “On Ecological Expertise” as amended on
April 9%, 2009, investment projects, feasibility studies and calculations, projects and working projects
for the construction of new and expansion, reconstruction, and technical re-equipment of existing
enterprises were also objects of the state environmental expertise. Today, examination of the design
documentation for construction is carried out in accordance with Art. 31 of the Law of Ukraine “On
Regulation of Urban Development”. Expert examination of the design documentation for construction
is complex, and experts on sanitary and epidemiological well-being of the population, ecology, labor
protection, energy conservation, fire, technological, nuclear and radiation safety are involved (on the
basis of civil contracts too) [8].

Hence, with the adoption on February 17%, 2011 of the Law of Ukraine “On the Regulation of Urban
Development” [8], as well as the Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine on Improvement of Urban Development Activities”, ecological expertise as an environmental
supervisory instrument was de-facto eliminated. There was no hope of analyzing and evaluating pre-
project, project and other materials or objects, realization and actions of which could negatively affect
or affected the state of the environment.

At the same time, the new Law of Ukraine “On Regulation of Urban Development” reduced the
access of public to decision-making process on environmental issues, as far as the institution of public
ecological expertise of the project documentation for construction was offset. This extremely contradicts
Art. 6 (public participation in decision-making on specific activities) of the Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters
(Aarhus Convention), ratified by the Law of Ukraine of July 6%, 1999 year [4]. This was one of the
reasons why the meeting of the Parties to the Aarhus Convention on July 1, 2011 convened a decision
on non-compliance with the Convention by Ukraine.

The adoption of the Law of Ukraine “On Environmental Impact Assessment” was a solution to
many problems. This, in particular, has become a fulfilment of one of the articles of the Association
Agreement between Ukraine on the one hand and the European Union, the European Atomic Energy
Community and their Member States, on the other hand, as of September 16, 2014, and will certainly
promote prevention of damage to environment and provide of environmental safety in the future.

The Law of Ukraine “On Environmental Impact Assessment”, introduces a mechanism of
environmental impact assessment instead of ecological expertise [9]. The result of such an assessment is
the decision on environmental impact assessment made by the competent bodies.

The law provides a clear and understandable list of activities, their criteria and limit values, for
which an environmental impact assessment is required. The lists of types of activities and objects that
are subject to environmental impact assessment, which are assessed at the level of the Ministry of
Ecology and Natural Resources of Ukraine, or at the level of Ecological Departments of regional state
administrations are determined. Hence, there are two categories of objects in the process of making
decisions on the implementation of planned activity, which require the environmental impact
assessment.

The first category of types of planned activities and objects includes those that can have a
significant impact on the environment. As for urban development, they are as follows: the construction
of airports and airfields with a main runway of 2100 meters length or more; highways; public motor
roads of state and local importance with four or more lanes, or reconstruction and / or expansion of
existing lanes up to four or more, provided they are continuously extending 10 kilometres or more;
first-class highways; main railway lines of general use; hydraulic structures of sea and river ports,
which can accept the vessels with a tonnage of more than 1,350 tons; deep sea shipping, including
natural river beds, special canals on land and in shallow marine areas suitable for passage of vessels
with a tonnage of over 1350 tons [9].

The second category of types of planned activities and objects regarding urban development
activities includes infrastructure projects, in particular, the construction of residential quarters
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(complexes of multi-apartment residential buildings) and shopping or entertainment complexes outside
settlements on the area of 1.5 hectares or more, or within the boundaries of settlements, unless their
connection to centralized water supply and / or drainage are provided; the construction of cinemas
with more than 6 screens; construction (arrangement) of parking lots on an area of at least 1 hectare and
more than 100 parking spaces; construction of airports and airfields with a main runway length of up to
2100 meters; construction of railway stations, railways and structures; construction of transhipment
terminals and equipment for overloading various types of transport, as well as terminals for different
types of transport; construction of dams and installation of other equipment for holding or
accumulation of water at long intervals; carrying out works on clearing and dredging of the channel
and bottom of the rivers, coastal consolidation, change and stabilization of the state of river channels;
construction of tram tracks, pendant ropeways and funiculars or similar lines used for passenger
transportation; construction of underground, aboveground lines of subway as single complexes,
including depot with a complex of technical constructions; construction of aqueducts and pipelines for
long-distance water transportation; construction of main product pipelines (pipelines for the
transportation of gas, ammonia, petroleum or chemicals); construction of electric power lines (air and
cable) with voltage of 110 kilovolts or more and substations with voltage of 330 kilovolts or more;
construction of hydrotechnical structures of sea and river ports; construction of deep-sea vessels,
including in the natural riverbeds, special channels on land and in shallow marine areas suitable for
passage of vessels, as well as channels for anti-flooding purposes and hydraulic structures [9].

It should be noted that the environmental impact assessment is subject only to the planned activity,
but not to what is already under way. According to the Law of Ukraine “On Ecological Expertise”,
which has become void, the state ecological expertise was allowed after the developer received the
relevant permits for the construction of the object [10]. Today, the investor must conduct an
environmental impact assessment prior to the the project documentation development. Such system
has long been operating in the countries of the European Union and guarantees people living in the
areas where they plan to implement the project to assess properly how much it will affect the
environment and avoid construction that is contrary to the interests of the territorial communities.

According to the previous legislation, two types of environmental expertise were distinguished in
Ukraine: state and public. The conclusions of the state environmental expertise were mandatory. When
making a decision on the further implementation of the objects of environmental expertise, the
conclusions of the state environmental expertise were taken into account on a par with other types of
state expertizes. In return, the conclusions of the public and other environmental expertizes were
recommendatory and might be taken into account when conducting the state ecological expertise, as
well as when deciding on the further implementation of the object of environmental expertise [10]. This
kind of ecological expertise was carried out by independent groups of specialists on the initiative of
public organizations, as well as local executive bodies at their own expense or on a voluntary basis
[12, p. 294]. This greatly diminished the role of the public in making decisions concerning the
environmental impact.

The new legislation also provides for public participation in the process of environmental impact
assessment at all stages. Hence, according to Art. 2 of the Law of Ukraine “On Environmental Impact
Assessment”, an environmental impact assessment is a procedure that includes the following stages:

1) preparing an environmental impact assessment report by an economic entity;

2) conducting public discussion;

3) an analysis of the environmental impact assessment report, any additional information
provided by the economic entity, as well as information received from the public at the time of public
discussion, during the implementation of the cross-border impact assessment procedure, other
information by competent authority;

4) providing a reasoned opinion on the environmental impact assessment by competent authority
taking into account the results of the abovementioned analysis;

5) taking into account the conclusion on the environmental impact assessment in the decision on
the implementation of the planned activity, respectively [9].
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Hence, public discussion is a form of public participation in environmental impact assessment
conducted under Art. 7 of the Law of Ukraine “On the Environmental Impact Assessment” and the
Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure of Conducting Public
Hearings in the Process of Impact Evaluation on the Environment” dated December 13%, 2017. Thus,
the purpose of public discussion in the process of environmental impact assessment is to reveal, collect
and take into account the remarks and suggestions of the public considering the planned activities
[11]. This is an opportunity to get to know the opinion of the community, evaluate the possible risks
before construction and obtaining the permits, unlike the process foreseen by the Law of Ukraine “On
Ecological Expertise”, which has become void, and under which public hearings were supposed to be
conducted after issuance of all permits. Of course, to consider public opinion does not mean to literally
consider the opinion of everybody, but the Law of Ukraine “On Environmental Impact Assessment”
prescribes the possibility of a justified refusal, since opinions may be contradictory in many cases
[13, p. 2].

There is also a new form of public discussion — the submission of written remarks and suggestions
(electronic form including). In course of public discussions, the public has the right to submit any
remarks or suggestions related to the planned activities in their opinion, without the need to justify
such. Remarks and suggestions can be submitted in verbal or written form (including electronic form)
during public hearings and shall be included in the minutes of public hearings [9].

In accordance with part 6 of Art. 7 of the Law of Ukraine “On Environmental Impact Assessment”,
after submission of the report on environmental impact assessment public discussion commences from
the day of the official announcement of the launch of public discussion of the report on environmental
impact assessment and provision of public access to the environmental impact assessment report for
review; it lasts no less than 25 and no more than 35 business days. All remarks and suggestions by the
public within the established deadline are subject to mandatory review. Suggestions submitted after the
deadline shall not be considered. In case remarks and suggestions were not submitted within the
specified time period, it is assumed that there are no comments or suggestions [9].

Conducting public hearings with clearly defined timeframes, as well as a clear and transparent
procedure of considering and fixing their results, will also help to minimize the impact of the decision—
making authorities. A transparent procedure of public participation in the process of environmental
impact assessment at all stages is extremely important. This is a kind of guarantee that negative impact
on the environment and human health will be minimized, as often it is the community that has an
information about the ecological characteristics of the region.

Together with the enactment of the Law of Ukraine “On Environmental Impact Assessment”, a
qualitatively new information resource — the Unified Register of Environmental Impact Assessment —
became operational. Therefore, the submission of documents to obtain a report on the environmental
impact assessment is carried out directly by placing it in an open Unified Register of Environmental
Impact Assessment. This register limits the contact between state authorities and ecomomic entity,
which is especially relevant in view of anticorruption efforts and investment climate facilitation in
Ukraine. Moreover, it creates appropriate conditions for the preservation of the environment. Unified
register allows all interested parties to get acquainted with open procedures for environmental impact
assessment and to quickly find data with regard to which objects and types of activities the
environmental impact assessment is carried out in different regions of Ukraine.

3. CONCLUSIONS

Taking into consideration the abovementioned, it can be concluded that the adoption of the Law of
Ukraine “On Environmental Impact Assessment” introduces to Ukraine a European model of
environmental impact assessment of potentially dangerous planned activities. Contrary to
the previous legislation, a system is created to prevent environmental damage, and not to deal with
possible consequences of it.



216 Solomiya Kostyk

Environmental Impact Assessment is a transparent and complex stage-by-stage procedure with
precise timelines which establishes contemporary principles of public participation in the planning of
certain activities. According to the Law, the violation of the procedure of carrying out an environmental
impact assessment is the basis to to cancel the report on the environmental impact assessment.

Providing free public access to all information concerning planned activities, procedures of public
hearings and conducting public Unified Register of environmental impact assessments on the Internet
is a remarkably forward-looking step for the country declaring the need for openness and transparency
in decision-making.

Adoption of the Law of Ukraine “On Environmental Impact Assessment” is a significant step
towards the fulfilment of Ukraine's international obligations to the European Union, as well as an
important step towards the introduction of reasonable and effective environmental policy.
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Koctuk Coaomisa. Exoaoriuni sumorn y cdepi MicToOyaiBHOI AisIABHOCTI: 3€MeABHO-IIPABOBi acIIeKTI.
Kypnar Ipuxapnamcvrozo ynisepcumemy imeni Bacursa Cmepanuxa, 5 (2) (2018), 211-217.

Y crarTi npoaHaaizoBaHO HOpoIleAypy HpOBeJeHHs OLHKM BIAMBY Ha AOBKiAAsS B KOHTEKCTi
MicTOOYAiBHOI Ais1ABHOCTI BiamoBiAzHO A0 3akoHy Ykpainu “IIpo omiHKy BIAMBY Ha A0BKiaas”. 3AiliCHEHO
MIOPiBHAHHS OLiHKM BIIAMBY Ha JAOBKiAAS Ta €KOJAOTIYHOI eKCIIepTM3M, sIKa 3AIMICHIOBaJach A0 HaOpaHH
YMHHOCTi HOBUM 3aKOHOJaBCTBOM. Oco0AMBY yBary NPUCBSAYEHO y4acTi TPOMaAChKOCTI Y 3AiVICHEHHI OITiHKI
BIIAMBY Ha AOBKiA/As Ta 3allpOBaJ’KeHHIO HOBOTO iH(OpMaIiifHOro pecypcy — €AMHOIO peecTpy OILIiHKU
BIIAMBY Ha AOBKiAAsL.

KarodoBi caoBa: oriHKa BIAMBY Ha JOBKiAAs, €KOJAOTiUHa €KCIIEPTU3a, Aep>KaBHA €KOJOTivHa
eKCIIepTH3a, TPOMajchKa eKOAOTiuHa eKcIiepTn3a, CAMHMIA PeECTp OLIHKM BILAMBY Ha 4OBKLAAS.
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PREVENTION OF INDUSTRIAL ACCIDENTS IN THE EU
LEGISLATION

DARIUSZ M ATERNIAK

Abstract. The development of civilization and technology is associated with the growing risks to
the natural environment, primarily from the risks posed by industrial plants that use hazardous
substances or production processes in process of production. The experience of the last few
decades shows that such failures cause serious damage to the environment and material or human
losses. To prevent such accidents and limit their possible consequences, legal regulations known as
Seveso Directives have been developed within the European Union. They were adopted also in
Poland as a EU member.

Keywords: industrial plants, failure, accident, Poland, European Union, Seveso Directives, State
Fire Department.

1. INTRODUCTION

The issue of preventing major industrial accidents that pose a potentially significant risk to the
natural environment is increasingly gaining in importance. Alongside the rising level of
industrialisation and technological advancement of industrial plants, the risk of accidents and failures
is also growing. Depending on the type and location, not only the staff at the plant but also residents of
the neighbouring areas as well as the natural environment may find themselves in the danger zone. The
most tragic disaster of this kind happened in 1984 in an Indian city of Bhopal. The leakage of more than
40 tonnes of methyl isocyanate from a pesticide manufacturing plant (owned by an American company
Union Carbide) resulted in 15,000 deaths, a large number of people suffering from serious health
damage and more than 500,000 residents coming in contact with the hazardous substance. Industrial
accidents also happened in Europe. In 1976 in Seveso, a town in northern Italy, an explosion in a plant
manufacturing artificial fertilisers led to the contamination of the environment (the atmosphere, the
ground as well as ground and surface waters) with significant amount of toxic and carcinogenic
substances. The disaster affected more than 2,000 people.

The danger related to industrial accidents and their scale imposes the necessity to take preventive
action on the national as well as on the international level. The consequences of accidents, especially for
smaller states, could be unpredictable not only for them but also for their entire regions as national
borders provide no protection at all.
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2. ANALYSIS AND DISCUSSION

Poland: What are ZDRs and ZZRs?

Like EU member states, Poland pays a lot of attention to the issue of preventing industrial
accidents. Even more so, because the economic development of our country increases the number of
industrial plants that — were the accident to occur — pose a potential threat to the environment and the
people. In terms of the number of plants posing a potential threat, Poland ranks 8% in the EU. In 2005,
there were 1062 such plants across Poland, in 2008 — 1173 [1].

The legislation covering the issue of serious industrial accidents in Poland is the Environment
Protection Act of 27 April 2001, and in particular Title IV: “‘Major Accidents’. Depending on the type,
category and quantity of a dangerous substance article 248 of the Act mentions ‘increased-hazard
establishments’ (Zaklady Zwiekszonego Ryzyka (ZZR)) and ‘high-hazard establishments’ (Zaklady
Duzego Ryzyka (ZDR)). Whether a plant is categorised as ZZR or ZDR is a decision of the minister of
economic affairs announced in a regulation following consultations with ministers responsible for
health, home affairs and administration, and the environment. Especially dangerous substances include
materials that are: toxic, highly toxic, oxidising, explosive, combustible, highly combustible, extremely
combustible and exceptionally dangerous for people and the environment [2; Art. 248]. An operator of
a high-hazard of increased-hazard establishment is obliged to register it with the State Fire Service at
least 30 days before the launch [3]. The application should include the location of the plant as well as its
type, category, amount and physico-chemical characteristics, fire and toxic specification of the
dangerous substances used as well as specification of the area where the plant is located with particular
focus on factors that could contribute to increasing the risk of an industrial accident or increase its
consequences [4; p.40]. At least once every year the plant should be checked by the State Fire Service
[2; Art. 250].

The Act also introduces the definition of a major industrial accident. It is understood as an incident,
in particular emissions, fire, or explosion occurring in the plant and emerging in the course of an
industrial process, storage and transport involving one or more dangerous substances, leading to
immediate or delayed danger to human health or life, or the environment [2; Art. 3].

Most potentially dangerous plants in Poland are located in the Silesia province. There are 38 such
establishments, out of which 15 are ZDR category and 23 ZZR category (6). Across Poland there are
about 160 establishments classified as ZDR and about 200 classified as ZZR, according to the State Fire
Service. What is more, the results of checks carried out in 2007 showed that 43% of plants did not
follow the rules of dealing with dangerous substances [5].

International legislation: Seveso II and Seveso III

The issue of industrial accidents is recognized as vital so it requires separate regulation at the EU
level. The first piece of dedicated legislation was the Council Directive 82/501/EEC of 24 June 1982 on
the major-accident hazards of certain industrial activities, known as Seveso-Directive. Its amended
version was passed on December, 9, 1996, and is known as Seveso II: Council Directive 96/82/EC on the
control of major-accident hazards involving dangerous substances, and completed by the Directive
2003/105/EC.

Seveso III was adopted in 2012 as a Directive 2012/18/EU of the European Parliament and of the
Council of 4 ]July 2012 on the control of major-accident hazards involving dangerous substances,
amending and subsequently repealing Council Directive 96/82/EC [7].

In Poland the above-mentioned legislation is implemented by the already mentioned Environment
Protection Act of 27 April 2001. Article 1 specifies the basic objective of the directive, which is the
prevention of major accidents which might result from certain industrial activities involving dangerous
substances and with the limitation of their consequences for people and the environment as well as
providing high-quality prevention against hazards in the European Community [6; Art.1]. Substances
defined as “dangerous” are listed in the annexes. Article 4, on the other hand, includes a specification
of threats and plants out of the scope of the directive. These are:

— military establishments, installations or storage facilities;
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— hazards created by ionizing radiation;

— the transport of dangerous substances and intermediate temporary storage by road, rail, internal
waterways, sea or air, outside the establishments covered by this directive, including loading and
unloading and transport to and from another means of transport at docks, wharves or marshaling
yards;

— the transport of dangerous substances in pipelines, including pumping stations, outside
establishments covered by this directive;

— the mining industry, including such activities as exploration, extraction and processing of
minerals in mines, quarries, or by means of boreholes;

— waste land-fill sides [6; Art.4].

A similar specification is included in the Environment Protection Act in article 248.
An operator of a plant under the directive is obliged to notify authorised bodies before the launch of
such a plant (as already mentioned in Poland the authorised body is the State Fire Service). The
operator is also obliged to take actions to secure a high-level of protection for people and the
environment through creating the right procedures and mechanisms of actions [6; Art.7]. Article 9 of
the Directive (and parallel Article 253 of Environment Protection Act) imposes on the operator a duty to
produce a safety report. It should be updated at least once every five years (or more often if the
circumstances require) and include the following;:

— the operator of a high-hazard establishment is prepared to apply the accident-prevention
program and to respond to industrial accidents;

— the establishment meets the requirements for the implementation of the safety management
system referred to in Article 252 (safety training, the instructions on the safe operation, monitoring and
review of the safety system);

— the possibility of the occurrence of an industrial accident has been analyzed and the necessary
measures to prevent it have been taken;

— the design, construction and operation of the installation where the dangerous substance is
present ensures its safety;

— internal emergency plans have been developed and information has been provided for the
development of external emergency plans [6; Art.253].

Regarding accidents preventions, the Directive focuses on the creation of a program for preventing
accidents and a plan in case an accident occurs. Accidents Prevention Program (PZA) includes:

— the likelihood of an industrial accident;

— rules on preventing, and tackling the consequences of industrial accidents that should be
implemented;

— the ways of limiting the consequences for people and the environment in case of an accident;

— the frequency of analysis, review and updates [3].

In case on an accident an internal operation and rescue plan is needed. It is described in Article 11
of the directive. Such plans are required for newly established plants, as well as plants already in
operation but falling out of the scope of the 1982 directive [6; Art.11]. The plan has to include in
particular:

— the proposed measures to limit the effects of the industrial accident on people and the
environment;

— the proposed methods and means of protecting people and the environment against the effects of
an industrial accident;

— information on existing hazards, the preventive measures taken and on the response measures to
be taken in the event of an industrial accident, to be provided to the public and the competent
authorities;

- an indication of the ways wherein the effects of an industrial accident will be eliminated and the
previous state of the environment restored;

— an indication of the measures to prevent the transboundary impact of an industrial accident
[2; Art.260].



Prevention of Industrial Accidents in the EU Legislation 221

The tasks under the directive and the Environment Protection Act should be carried out, for ZDE,
by the Provincial Commandant of the State Fire Service, and for ZZR, by Regional Commandant of the
State Fire. These bodies are also responsible for the preparation of the external operation and rescue
plan in case the consequences of an industrial accident spill into the areas beyond the plant. Rescue
plans for regions and provinces are developed based on delivered data. If the projected danger zone
includes residential buildings or public buildings (offices, schools, institutions, etc) evacuation plans
have to be developed. Residents and staff from the buildings located in the potential danger zone are
informed well in advance about how to behave in case an accident occurs [7]. External rescue plan
should be kept up to date and tested in a form of a regular drill at least every three years. Changes in
the plant and in the structures of rescue teams must be taken into account [8]. EU member states are
obliged to create, or transfer powers to, relevant bodies responsible for implementation and control if
the rules in the directive are obeyed [6; Art.16]. In case the plant operator does not fulfill their duties
specified in the directive, the member state may ban the use of the dangerous substance or installations
in the scope of the directive [6; Art.18]. In order to secure the implementation of the rules there is a
possibility to conduct inspections. Every three years EU member states are also obliged to present
reports on the progress of the implementation of the directive [6; Art.19].

In case of a major accident, the plants operator is obliged to immediately inform the relevant
authority (here the State Fire Service and the Environmental Protection Inspector) and provide these
bodies with the following information:

— the circumstances of the accident;

— dangerous substances involved;

— review of consequences for people and environment;

rescue actions taken, and other actions taken to limit the consequences of the accident.

In case of a major industrial accident in a neighboring country with consequences impacting on the
territory of Poland, the environment minister immediately informs the Chief Commandant of the State
Fire Service, who launches relevant rescue actions. When, on the other hand, such accident occurs in
Poland the environment minister informs the European Commission giving the details of the accident,
its consequences, analyses and plants that pose potential danger [2; Art.271].

3. CONCLUSIONS

The level of safety in Polish industrial plants is satisfactory: the factors related to accidents and
failures are on the compatible level with such countries as France or Spain [9]. On the other hand,
advancing industrial development of industrial plants and an increase in their numbers across Poland
requires constant monitoring of their safety. The most serious shortcoming of the industrial accidents
prevention system in Poland includes the lack of a defined accident prevention policy. However,
according to specialists the introduction of the Environment Protection Act, which implemented the
Seveso II Directive, in Poland improved the safety of ZDRs and ZZSs.

REFERENCES

[1] Available at: www.money.pl

[2] Environment Protection Law. The Act adopted of 27 April 2001. Available at:
https://esdac.jrc.ec.europa.eu/Library/Themes/Contamination/workshop_Nov2003/legislation/PolandE
nvironmentalProtectionAct.pdf

[3] Porowski R. System zapobiegania powaznym awariom przemystowym w Polsce [The system of
prevention of major industrial accidents in Poland]. Available at: www.straz.gov.pl (in Polish)



222 Dariusz Materniak

[4] Rekas A. Zapobieganie awariom przemystowym [Prevention of industrial failures]. In: W Akcji —
Technika, Taktyka, Profilaktyka, 4 (2009), 41-49. (in Polish)

[5] Available at: www.polskathetimes.pl (in Polish)

[6] Council Directive 96/82/EC of 9 December 1996 on the control of major-accident hazards involving
dangerous substances. Available at: http://data.europa.eu/eli/dir/1996/82/2012-08-13

[7] Directive 2012/18/EU of the European Parliament and of the Council of 4 July 2012 on the control of
major-accident hazards involving dangerous substances, amending and subsequently repealing
Council Directive 96/82/EC Text with EEA relevance. Official Journal of the European Union, 24.7.2012,
L 197/1. Available at: http://data.europa.eu/eli/dir/2012/18/0j

[8] Podgoérski M. Zapobieganie powaznym awariom przemystowym - Nowe regulacje - Nowe zadania
panistwowej strazy. Available at: http://zb.eco.pl/inne/prawo/psp.htm (in Polish)

[9] Markowski A.S. Zapobieganie awariom w zakladach chemicznych. Available at:
http://www.atest.com.pl/article.php?id=aa0307_2 (in Polish)

Address: Dariusz Materniak, Police Academy in Szczytno, 111, Marszatka Jézefa Pilsudskiego, Szczytno, 12-
100, Poland.

E-mail: dariusz.materniak@gmail.com

Received: 23.01.2018; revised: 27.06.2018.

Martepusak Aapiym. 3anobiraHHs IIpOMICAOBMM aBapisM y 3akoHogascTsi €C. 2Kypraa [Tpukapnamcoiozo
ynisepcumemy imeti Bacurs Cmedanuxa, 5 (2) (2018), 218-222.

Pozsutok nmBiaizaliii Ta TeXHOAOTIN IOB'A3aHMI 3 3pOCTAIOYMMM PUBUKAMM AAS HABKOAMIITHLOTO
NIPUPOJHOIO CepeAOBUINA, IO BUHUKAE, B IIepIly 4epry, 3 PU3UKIB, CIPUUIMHEHNX IIPOMMICAOBUMMU
MiAIIPMEMCTBAMH, SIKi BUKOPUCTOBYIOTh HeOe3IleuHi pedoBuHn abo BupoOHMuUi mporecu. JocCBig ocTaHHIX
AecATUAITL TIOKa3ye, IO Taki aBapil 3aBJalOThb CepIO3HOI IIIKOAM HaBKOAMIIHBOMY CepejoBHUIIY,
MaTepiaabHi Ta A10AcbKi BTpatu. 1100 3amobirru moaibHMM aBapisM Ta OOMeXKUTH IXHi MOXKAMBI HacAiAKH, B
pamxkax €spomnelicbkoro Coiosy 6yau po3po0b.aeHi IIpaBoBi HOpMH, BiJOMi K AMPeKTUBI Seveso.

Karouosi caosa: asapia, npomucaosuii 3asog, Iloapmia, €ppomnericpkuit Coios, aAupexTusa
CEBECO, noxesxHa cayx0a.
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EUROPEAN SOVEREIGNTY AND SUSTAINABLE DEVELOPMENT:
DISENCHANTED ANALYSIS OF A CLEAR-OBSCURE POLITICAL
SPEECH

NATHALIE HERVE-FOURNEAREAU

This article demonstrates the new innovative approach to the significant legal and political
correlations and is been written in the form of Presidential political speech analysis, which
foresees the deep synthesis and knowledge of legislative provisions, reflections on national
sovereignty, ecological transition, climate change and European Union legislation.

“The fourth key to our sovereignty is being able to address the first of the major global transformations, the
ecological transition” (Sorbonne Speech of the French President “Initiative for Europe”, 2017).

How could we not share the French President’s ambition expressed during his speech at the
Sorbonne in September 2017 [1]? His desire to revolutionize “the way we produce, redistribute and behave”
but also to ensure a “demanding vision of sustainable development” generates an enthusiasm filled with
relief and hope. It is a relief to think that this speech would finally translate into an awareness of the
environmental emergency and the need for transnational and transgenerational solidarity. It is also a
hope to imagine the design of a “new production model that will not only be a model for the economy, but also
a model for society and civilization, enabling a fresh perspective on inequalities”.

Following his Athens speech, the French President is showing his determination to play a major
role on the European and international scene. His initiative “Make our planet great again” [2] or his
choice to bring before the UN, among the existing French projects (the draft Universal Declaration of
Humankind Rights or the draft International Convention on Human Rights to the environment), the
Global Pact for the Environment [3] supported by the European Commission [4] illustrates this
presidential dynamic.

According to the French President, the “only way” to build this sustainable future is to build a
European sovereignty in the sense of our ability to “take action” and “exist in today’s world”, in order not
to suffer “the survival of the fittest” or the undermining of the founding values of the European project.

Beyond the question of the presidential sincerity in favor of a Europe that is “a pioneer of an effective
and equitable ecological transition”, the opportunity to use the expression “European sovereignty” in a
context of “polycrisis” exacerbated by a “fall back” raises questions. If the final objective of the speech
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was to provoke a shock wave, this Pascal’s bet is very risky and is full of contradictory interpretations.
It should be remembered that the construction of Europe is part of a process going beyond the
Westphalian conception of State sovereignty without however sealing the end of national sovereignty.
As Advocate General J. Kokott reiterates, “the Union was established by still sovereign States” and “the
principle of conferred powers in order to define the competences of the Union is both an expression of that
sovereignty and a safeguard of it” [5]. Unsurprisingly, the term “European sovereignty” cannot be found
in case law unlike the many cases where issues of limitations, transfers and protection of national
sovereignty were at the heart of the complex and evolving relations between national and European
competences. Did the President want to refocus the role of the Union on major challenges in the light of
a revisited subsidiarity principle? Did he want to expand the limited scope of the EU's exclusive
competences (...)? The speech remains silent on the scenarios needed to redesign the powers and
competences attributed and exercised by the Union. However, a clarification will be needed to provide
an operational translation, especially for this fourth key to European sovereignty.

European sovereignty and ecological transition: an ambivalent relationship

Intended to enable the Union to respect its internal [6] and external [7] commitments in favor of
sustainable development, this fourth key is not without ambivalence. Facing the unique spatio-
temporal dimension of environmental challenges, sovereign States are forced to build international
cooperation to manage these socio-ecological interdependencies and dependencies that ignore this holy
concept of state sovereignty. In that regard, it is important to recall that the research of the
establishment of “the level of action (local, regional, national, Community, international) that befits the type of
pollution and the geographical zone to be protected” constitutes, since 1973, the guiding principle giving
priority to community actions that are able to bring an environmental added value compared to other
legal scales. This research of the environmental added value based on this division of competences
between the Union and the Member States will not be called into question while at the same time it
provides for procedures that will preserve the sovereign sensitivities of the Member States (Unanimity:
taxation, town and country planning, quantitative management of water resources, land use, choice of
energy sources (Article 192 TFEU) and national measures for enhanced protection (Article 193
TFEU)). Should the ambition to “revolutionize” our development model lead to a rethinking of
competences’ division attributed to the Union and their methods of exercise? Should it go beyond
environmental policy while at the same time respecting the principle of integration of environmental
requirements (Article 11 TFEU and Article 37 Charter of Fundamental Rights of the European Union
[9])? One can question the willingness of States to break with the questionable political interpretation of
the subsidiarity’s principle which for example has led to the withdrawal of two proposals for directives
in 2014 (on access to justice and soil protection [10]).

Carbon price, European industrial programs (...): Nothing new under the sun, or almost?

Is the Union committed to transforming its development model for a high level of environmental
protection (TFEU) and its international commitments such as the Aahrus Convention [11] on access to
information, public participation in decision-making and access to justice in environmental matters
(Council Decision (EU) 2017/1346 [12], Open Letter from ClientEarth and BEE to European
Environment Ministers in April 2018 [13])?

The French President insists on the “climate change” which “is threatening our security like never
before” asking for radical changes of the modes of production and consumption. However,
environmental challenges are not just about climate; the erosion of biodiversity and the vulnerability of
high seas, areas outside national jurisdiction, highlight the need for an integrated ecosystem approach
that is including in the ecological transition and sustainable development. As necessary is the defensive
philosophy underlying the President’s speech and the need for a Europe that protects (echoing the
White paper on the future of Europe 2017 [14]), it seems unfortunate to leave in the shadows the
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responsibility of the Union and its Member States in the global environmental degradation. Europe
must “fundamentally reduce the environmental footprint of its economy” and “ensure that economic
development and growth respect the planet’s limitations” [15].

Obviously, this transformation of the production model not only requires substantial investment
but also to reform all financial support. Despite the President’s choice to “say hardly anything about tools”
and focus on this project of refoundation, the proposed measures disappoint by their lack of audacity.
Their economic classicism underscores the importance of weak sustainability model whereby
environmental policies are confined to provide support roles to the market. As the reading of the
speech progresses, the gap between the ambitious objectives and their realization becomes more
pronounced. If the French President reiterates the importance of having “confidence in the experts” in
view of recent controversies over glyphosate [16] or the definition of endocrine disruptors [17], why has
not he suggested the recognition of a principle of non-regression that could have been based on French
environmental law? (L110-1.9 of the French Environmental Code [18]). One could have proposed
deepening the process of democratization of the European system, the recognition of a right to the
environment or the construction of climate [19] and environmental justice. It is also difficult to
appreciate the results of the President’s proposal to hold “democratic conventions”, renamed “Citizens’
Consultations for tomorrow’s Europe” [20], that will take place from April to October 2018 in 27 Member
States.

“France’s time for making proposals has returned”. Hence, in spite of these paradoxes and grey areas,
we may hope that the Sorbonne's speech will constitute a great political platform that will contribute to
the construction of a future European socio-ecological pact based on solidarity sovereignties [21].
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